
n a re c e nt court pro c e e d i ng involving the pro s e c u t ion of
an ind i v idual for bre a c hes of security legislation, after
s e v e nty days of trial which had involved nu me ro u s
c o n f ro nt a t io ns re l a t i ng to the disclosure of

do c u me nt a t ion and left the nerves of opposing counsel fra y e d, the
de f e nce counsel pointed the finger at the pro s e c u t ion and de c l a re d
that “their promises aren’t worth the tra nscript paper they are
written on.”  Not to be outdo ne, in a subsequent exc h a nge, the
p rosecutor re f e r red to the submission of the de f e nce counsel as 
“a bald-faced lie. ”1

By the very na t u re of their work, lawyers are often placed in
a d v e r s a r ial positio ns, and it is not surprising that, at time s, the i r
v e r b ia ge may cross the line of civility. Most of the time, suc h
outbursts are he a rd in the boardro o ms or on exa m i na t io ns whe re no
j udge is pre s e nt. It is very unu s ual for such comme nts to be he a rd
in open court whe re the wrath of the judge or the disrespect of a
jury may be felt. Ho w e v e r, even with that limitation, legal gro u p s
a nd associa t io ns have cons ide red whe t her the re is any room fo r
u ncivil behaviour in any aspect of the prof e s s ion. For exa m p l e, the
Advocates Society of Ont a r io, an associa t ion which has as its
members a large majority of the litigators pra c t ic i ng in the
p ro v i nc e, has autho red a 16-page set of guide l i nes ent i t l e d
“ P r i nciples of Civility for Ad v o c a t e s ”2 a nd has instituted a 
civility tra i n i ng workshop which is available for firms and 
legal de p a r t me nt s.

A l t hough lawyers are often faced with highly charged situa t io ns
w he re civility may be lost from time to time, they are, of course, no t
t he only prof e s s ion whe re ma n ners and appro p r iate behaviour mig ht
give way to rude ne s s, sarcasm and unre s t ra i ned dia t r i b e.  All one has
to do is think of the scenes that we witness daily on our nig ht l y
news channels – enviro n me ntalists ra nt i ng at the latest projects of
b ig business and in re s p o nse the questio n i ng of the lack of scie nt i f ic
support for such opposition; ind i v iduals challeng i ng the
go v e r n me nt’s cho ice of action in fo re ign count r ies and in reply the
q u e s t io n i ng of such ind i v iduals’ patriotism; either side in the
a b o r t ion debate has had its mo me nts whe re civility was lost.

Civility and the Right of Way Professional

It is also not difficult to ima g i ne ma ny other situa t io ns whe re rig ht
of way prof e s s io nals may find the mselves aggressively champio n i ng
t he position of their clie nts or on the re c e i v i ng end of suc h
b e h a v io u r. Those ne go t ia t i ng easeme nts for hy dro - t ra ns m i s s io n
c o r r idors are often faced with opposition that goes beyond unc i v i l
w o rd s. Imposing a tra ns m i s s ion line on property that may have been
o w ned as a family fa r m i ng opera t ion for ma ny years can have
t ra u ma t ic cons e q u e nces for the pre s e nt owne r. Everyone involved in
t he industry could probably match stories of surveyors being met by
t he barrel of a gun or a ne go t iator having his convertible sme a re d
with ma nu re. The acquisition of property rig ht s, especially whe n
do ne without the cons e nt of the owne r, like the fo rc e f u l
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i m p l e me nt a t ion of any other go v e r n me nt activity, ge ne rally gives
rise to stro ng opposition re g a rdless of what compens a t ion may be
available to assua ge the wound s.

S uch occurre nces can easily give rise to inc i v i l i t y, and for those who
c o me across such activity, the re is some merit in attempting to
diffuse an attack by ke e p i ng the discussion on an even ke e l .
R e member  that in any dispute — whe t her in a barroom, on the
ho c key rink, in the boardroom or in a court — it takes two to ma ke
a fig ht.  One ant a gonist cannot do it alone. 

A Case in Point

C o ns ider the fo l l o w i ng situa t ion which occurred re c e ntly and is only
s l ig htly less than a true account i ng.  Of course, all na mes have been
omitted to protect the unc i v i l .

A large utility had de c ided that some land it had acquired (ma ny
years befo re for a tra ns fo r mer station) had become surplus to its
ne e d s. The property was located imme d iately adjacent to a very
a f f l u e nt area of the city and had been used for ma ny years as a place
for re s ide nts to walk their dogs and commu ne with na t u re. The
p roperty was zoned for re s ide nt ial uses but the de nsity re q u i re me nt s
only permitted one re s ide nc e. The property de p a r t me nt of the utility
was of the view that the site was suitable for a townho u s e
de v e l o p me nt cont a i n i ng up to 16 units.  Attempts were ma de to
dispose of the property without suc c e s s. It was even of f e red to the
c i t y, which would have paid $1.00 ra t her than the true ma r ket value.
As a result, the de c i s ion was ma de by the utility that it would apply
to the mu n icipality for a zoning ame ndme nt to permit the gre a t e r
de nsity and, ho p e f u l l y, ma ke the property mo re ma r ke t a b l e.

T he re - z o n i ng process involved a fo r mal applic a t ion which was
c i rculated to the re l e v a nt stake ho l ders for comme nt.  In add i t io n ,
t he process also called for one public me e t i ng whe re re s ide nts would
have the opportunity to ex p ress their views with re g a rd to the
p roposed ame ndme nt. The public me e t i ng was sche duled for a
w e e kday evening, and those pre s e nt inc l uded a mu n icipal planner as
C h a i r, a property age nt from the utility, two solicitors re p re s e nt i ng
two ratepayer groups and a roomful of unre p re s e nted re s ide nt s.  So
far as the utility was conc e r ne d, the mood was somewhat glum to
say the least.

T he me e t i ng opened with the utility re p re s e ntative giving a
p re s e nt a t ion on the proposal with gra p h ic de mo ns t ra t io ns of the 
16-unit townhouse complex. This was followed by the Chair giving
a ny o ne in the room who wanted to speak the opportunity to do so.
T he first lawyer for one of the ratepayer’s groups rose and posed the

q u e s t ion whe t her the utility had lost its marbles by ma k i ng such a
p roposal. How da re it try to impose a multi-unit project into an are a
of single family re s ide nc e s. Not to be outdo ne, the utility
re p re s e ntative re s p o nded by point i ng out that the lawyer had a
lovely tan and perhaps had been spend i ng too much time in the sun.
T he lawyer for the second ratepayer’s group joined the fray and
w o nde red whe t her the utility had do ne its re s e a rch into whe re 
t he dogs in the ne ig h b o u r hood were to re l ieve the mselves once the 
t rees and parkland were re moved and replaced by such a ho r re ndo u s
e y e s o re.

After the lawyers had their say, the floor was opened to the ge ne ra l
p u b l ic, and the me e t i ng pro c e e ded downhill from the re. The ge ne ra l
o p i n ion appeared to be that it was no wonder that electricity ra t e s
w e re rising with inc o m p e t e nts like the property age nt running the
s ho w. The property age nt re s p o nded by point i ng out that the re a s o n
e l e c t r icity rates were rising was because legitimate attempts by the
utility to inc rease re v e nue were being thwarted by the uninfo r me d
re s ide nts who didn’t know a good project when they saw one.

After a couple of hours of this type of discussion, the Chair
a d j o u r ned the me e t i ng comme nt i ng that no one at the me e t i ng
a p p e a red to be ma k i ng sense and, as he was unable to rely on
a ny o ne’s opinion, he would just have to use his own re s o u rc e f u l ne s s.

As ind ic a t e d, this situa t ion, while only slig htly less than truthful, is
a good example of how a public me e t i ng, which should proceed on
a ra t io nal basis to a pro ductive conc l u s ion, can be de railed by
i nc i v i l i t y. The issue at the me e t i ng was the viability of the pro j e c t ,
a nd the re should have been no place in the discussion for persona l
c o m me nts on the sanity of the utility’s re p re s e nt a t i v e s, the na t u re
of the lawyer’s tan, the lack of kno w l e dge of the ratepayers and the
re a s o ns for electricity rate inc re a s e s. Subjective comme nts on the
need for a pet sanc t uary and the impre s s ion of the proposed building
would have been much mo re convinc i ng if fra med in the na t u re of
objective questio ns re l a t i ng to the enviro n me ntal and visual impact
of the project. The end result, of course, was that the mu n ic i p a l
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p l a n ner chairing the me e t i ng also lost his objectiveness and joine d
t he melee of na me calling and, in the end, had to conc e de that the re
had been no t h i ng bene f ic ial achieved at the me e t i ng.  

For those who like to change the facts to de t e r m i ne how the
o u t c o me mig ht be altere d, think of what the result mig ht have been
if one of the lawyers had pre s e nted an info r med and ra t io na l
a rg u me nt on the impact of the project, or if the utility
re p re s e ntative had not risen to the bait of na me calling and had
c o nt i nued to pro v ide info r mative comme nt s. With the way the
me e t i ng in fact pro c e e de d, the opinion of any one of the
u n re p re s e nted re s ide nt s, who chose to ma ke a logical arg u me nt ,
would probably have been given mo re weig ht than any of the
c o m me nts of the lawyers or property age nt. Ho w e v e r, no one seeme d
to want to act in a suffic ie ntly re s p o nsible ma n ner so as to pro v ide
t he Chair with any useful info r ma t io n .

Dealing with Uncivil Behaviour

O ne approach to diffusing incivility is having the of f e nd i ng conduc t
noted for the re c o rd. If one ind i v idual is go i ng too far in a public
me e t i ng or any venue whe re a tra nscript or minutes are being take n ,
t he party re c e i v i ng the brunt of the comme nts can me rely state fo r
t he re c o rd that the other party is being uncivil or is bullying a clie nt
or witness and that the me e t i ng should be adjourned while tempers
calm down. With this on the re c o rd, the of f e nd i ng party will, in all
l i ke l i ho o d, be too embarrassed to cont i nue the tira de. In a court
p ro c e e d i ng some time ago, one lawyer “a c c ide ntally” spilled his
c offee on the notes and do c u me nts of an opposing counsel. The
o p p o s i ng counsel stated on the re c o rd what the other lawyer had
do ne. This may not have saved his sopping no t e s, but it event ua l l y
was used to have the of f e nd i ng lawyer re p r i ma nded by the bar
a s s o c ia t ion. 

A no t her trick for the bombastic of f e nder when the stateme nts are
b e i ng re c o rded is to simply point out that a shouted re s p o nse still
appears the same in the tra nscript as one given at a no r mal volume.
An alternative retort mig ht be “sho u t i ng your re s p o nses does no t
give further weig ht beyond hig her no i s e. ”3 T he re is not always the
luxury of a re c o rd upon which to ma ke a stateme nt but, in any
c o n f ro nt a t ion, it is surprising how far you can get by just telling the
of f e nd i ng party that a lack of civility is not acceptable and
d i s c u s s io ns will cease if it cont i nu e s.

T he re may also be a benefit to your clie nt.  In the face of aggre s s i v e
b e h a v iour whe re the re is a third party listening to the de b a t e, it is
often mo re bene f ic ial for the opposing party to keep the discussio n
calm and to the point. Observers of judges and juries ge ne rally agre e
that aggressive behaviour can lead to an adverse de c i s ion from the
t r ier of fact. But it is not only in courts whe re this has applic a t io n .
Debates take place in any number of settings whe re the re is a third
party listening and weig h i ng the positio ns. Rig ht of way
p rof e s s io nals may appear at mu n icipal council me e t i ng s, befo re
me d iators and arbitrators and at me e t i ngs of any number of int e re s t
g roups and stake ho l de r s. It is worthwhile to keep in mind that the
person you are trying to convince is mo re likely to accept a well
re a s o ned calm pre s e nt a t ion than an arg u me nt that seeks to suc c e e d
on the basis of its decibel level. 

Rules of Professional Conduct

As can be seen, the benefits of civil behaviour can be well
do c u me nted; ho w e v e r, in add i t ion to the logical support that can be
given for such behaviour the re is also regulatory support. As no t e d
above lawyers have now developed codes of civility in order to stem
t he tide of unw e l c o me behavio u r. While the re is not a specific rule
de a l i ng with incivility in the Rules of Prof e s s io nal Conduct of the
I R WA, cons ider the fo l l o w i ng :

Ethical Rule 1 – “Members of the Association pledge to 
conduct themselves in a manner that is not 
detrimental to the public, the Association, or
the right of was pro f e s s i o n … ”

Ethical Rule 1.1 – “It is unethical for a member:
(a) to conduct himself/herself in a manner 
which will prejudice his/her professional 
status, the reputation of the Association, 
the right of way profession, or any other 
m e m b e r ; ”

Ethical Rule 1.6 – “It is unethical for a member to:
(f) Engage in any other conduct that is 
detrimental to, or has a substantially 
adverse effect upon, the right of way 
p rofession or the International Right of Wa y
A s s o c i a t i o n ; ”
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Ethical Rule 6 – “Members pledge to maintain a high 
p rofessional relationship with his/her client 
or employer. The duty of a member to serv e
the client or employer in a professional 
manner does not relieve the member of the 
responsibility to treat with consideration all 
persons involved in or with the right of way
p rofession and to avoid the infliction of 
needless harm ”

E t h ical Rule 6 raises the concern some rig ht of way prof e s s io na l s
have re l a t i ng to the duty to re p re s e nt their clie nts in a vigo ro u s
ma n ner so as to protect the rig hts to which they may be ent i t l e d.
I nde e d, they may have a prof e s s io nal re s p o nsibility to do so. In
1820, Lord Henry Brougham of the British House of Lords ma de the
fo l l o w i ng stateme nt: 

“An advocate, in the discharge of his duty, knows but one
person in all the world and that person is his client.  To save that
client by all means and expedients, and at all hazards and costs
to other persons, and among them, to himself, is his first and only
duty; and in performing that duty he must not regard the alarm,
the torments, the destruction which he may bring to others.” 4

S uch words would seem to be somewhat stro ng in today’s climate of
c i v i l i t y, but the role of the prof e s s io nal in re p re s e nt i ng the clie nt
s hould not be fo rgotten.  Recent codes of ethical conduct, such as
t he IRWA Rules re f e r red to above, and regulatory stateme nts on
c i v i l i t y, in ge ne ral, recognize the role of the re p re s e ntative in
s u p p o r t i ng the clie nt’s int e rests but draw the line at conduct that
b e c o mes of f e ns i v e, harmful or pre j ud ic ial. The Cana d ian Bar
As s o c ia t ion has stated that “civility is the hallmark of our best
C o u ns e l . ”5 S uch words are equally applicable to any o ne who has the
ma ndate to re p re s e nt a clie nt .

Civility: Toeing the Line

O f t e nt i me s, the re will be the need to find that ima g i nary line
between re p re s e nt i ng the clie nt in a vigo rous and outspoken ma n ne r
a nd carrying on in such a way as to belittle your oppone nt and use
r ude and boorish behavio u r. The line does exist. As discussed above,
civility can be used as a tool to frustrate the uncivil and benefit your
c l ie nt in fro nt of third partie s. Those that are most successful are
t hose that know which side of the line to walk on and how close
t hey can get to it without being of f e nsive and ant a go n i s t ic.  

1 R. v. Felderhof, [2002] O.J. No. 4103 (Ont. Sup. Crt. of Justice), at paras. 110 and 264; see also: Marron, K., Uncivil Law, Canadian Lawyer, May 2006, p. 16.
2 The Advocates Society, Principles of Civility for Advocates.
3 Marron K., Uncivil Law, Canadian Lawyer, May 2006, p. 16. at pp. 19 - 20.
4 Marron K., Uncivil Law, ibid., at p. 20.
5 The Canadian Bar Association, Code of Professional Conduct, adopted by Council , August 2004 and February, 2006.
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