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Access in Alaska: Should You
Be Concerned? b}r Anna P."cr,ger

n 1946, Lenora Conkle and her hus-
band Bud, bought a civilian jeep
and headed up the Alaska High-
way to pursue their dream. Bud al-
ways wanted to be a big game
hunter in Alaska, and Lenora longed to
be near the snow-capped mountains.
They homesteaded 160 acres at Cobhb
Lake {mile 58 of the Tok Highway),
built a log home, bought horses and
develaped their guiding business.
They acquired the deed to the home-
stead in 1969 and built a lodge for
clients. They lived their dream, with

son, Colin, until they found that their
home and business were in the middle
of a new national park—Wrangell 5t
Elias Wational Park, established in
1980,

Their access problems began then
and continue today. The road they
built provided the only road access to
the lake and surrounding areas, which
the Conkles kept open tor anvone to
use, including the Park Service. After
many years of trying, the Conkles were
unable to obtain a right of way for ac-
cess bo their lodge. Bud died in 1985,

= Feasibility Studies

* Project Management

* Engineering Design

* Route Selection

* G.P.S./Conventional Surveys
* Permits

= Material Management

RESPONSIVE
To The Needs Of Our Clients
L

Contact Del Delcoure, Willbros Butler Engineers, Inc.
(918) 496-0400, 2087 E. 71st Street, Tulsa, OK 74136

R.O.W. Acquisition

Title Research

Damage & Claim Settlement
Mapping

CAD Drafting

Construction Management
Inspection

The Park Service now wants to provide
Lenora with a permit to use the road
for a fee of 52,859, Lenora has conbin-
ued to work on this problem and has
now applied for help from the Alaska
Department of Natural Resources,
hoping that her access rights can be
met through assertion of an “RS 24777

Although RS 2477 15 not likely to be-
come a household word, it represents a
very powerful access tool for the
state—one that may help Lenora Con-
kle and Cobb Lake users, and can meet
other access needs throughout the
state. Recent activity by Congress and
the Department of Interior has raised
concern about losing Alaska’s access
options. A new RS 2477 project by the
Alaska Department of Natural Re-
SOUNCes was established in anbiapabion
of this federal change, and to provide
access options for Alaskans for
decades tocome,

Backeround

The right of way for the construction of
highways over public lnnds, nol reserved
o preblte wsage ts Berelny eranterd,

This grant was enacted as Section 8
of the Mining Act of 1866, 10 months
before Alaska was purchased from
Russia. It later became Section 2477 of
the Revised Statutes, what we now call
k5 2477, This simple phrase granted a
public right of way across unreserved
federal land to guarantee access as
land was transferred to state or private
ownership. Rights of way were created
and granted under RS 2477 until its re-
peal in 1976, more than 110 years later.

25 2477 right= of way are an essential
method to acquire legal access to im
portant resources and lands. Nearly
two thirds of Alaska will remain in fed-
eral ownership, with large blocks in
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conservation system-units. Large hold-
ings by native corporations from a
checkerboard pattern of land owner-
ship that make access maore difficult.
Continued public access to and across

lamd nosy in P'r'ivnlr. hands or in conscr
vation system units, is essential for
Alaska.

Because Alaska is a young state, for-
mal recognibion of many access roules
has not vel occurred. Options to ac-
quire rights of way in Alaska are scarce;
Easements reserved under Sec. 17(b) of
the Alaska Mative Claima Scttleonent
Act are limited; the right-of-way provi-
sions in the Title X1 of Alaska National
Interest Lands Conservation Act are so
cumbersome they have never been suc-
cessfully used to establish right of way.
The method vsed to acquire access for
the Red Dog Mine Road in northwest
Alaska is unrealistic for most of us—it
required an act of Congress for a land
exchange between the native corpora-
tHon and the National Park Service.

State Action Needed
RS 2477 rights of way are an espe-
cially important issue now because
Congress has considered legislation
that would establish new requirements
for federal approval of each route. Also,
new federal Department of Interior reg-

ulations, cxpocted in January 1949, may
curtail the state’s ability to assert RS
2477 claims.

Hundreds of trails have been used
publicly throughout the history of the
state. Present trail users are concerned
about losing access if the federal regu-
lations are put into place. Miners, na-
Eive corporat iona, cnvironmental
groups, recreational users, local gov-
ernments and others are concerned
about access, and none of them agree
on how access should be developed
and managed.

A number of court cases have chal-
lenged public rights to use paths and
roadways, State court decisions have
varied. Pederal courts have started in-
terpreting the issue, passing down de-
cisions that contrast with the previous
state decisions. Many RS 2477 issues re-
main unclear and untested.

What is being done?
The Alaska Department of Natural
Resources, Division of Land, has been
funded for one year to identify, re-
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search and document up to 500 rights
of way established under RS 2477, Cri-
teria for selecting routes include: does it
provide access to resources and state
land, to community or to federal lands
not atherwise reachable over land?

To successfully document an RS 2477
right of way, the route must be re-
searched and mapped to show that the
right of way crossed public land when
it was unreserved federal land, and that
public users or a public authority ac-

Une major misconception about this
project is that the state intends to build
roads on these rights of way. Alaska's
intent to protect its RS 2477 rights does

not necessarily mean maintenance or
h“Fravcmentr. WII.]. hﬂF‘FEI‘Lq Eﬂl"ﬂ.\\

rights of way will be improved for ac-
cess to valuable state resources, com-
munities and land. Others will be used
as they have in the past. S5ome may not
be used at all or may be developed only
for a hiking trail.

Continued public access to and across land now in private
hands or in conservation system units, is essential for Alaska.

cepted the route. Once trails that are
important to the state are identified.
historical records are prepared and
land status is researched to identify af-
fected landowners, If the record estab-
lishes sufficient evidence, landowners
are notified, and the trails are asserted.

The first 10 trails were selected for
the range of users served and landown-
ers affected: some trails cross federal
land, some cross native land or other
private land; some are needed for min-
ing access, some for recreation, and
others provide access between commu-
nilica, The slale u]'ll;l:.lpﬂlnﬁ 1i|5ﬁnﬁﬁl‘l
for these first 10 trails to estabhish crite-
ria for future RS 2477 decisions, thus
minimizing the number of routes that
must subsequently be decided in court,

These trails have been identified and
researched, and we will soon assert
them to the landowners and submit
Wi foe wpuaict Litle a<lion in court.

Work on other trails is advancing
rapidly. About 150 trails have been re-
searched and are being prepared for as-
sertion. Another 80 researched trails
will niot be asserted for various reasons.
For example, some are already in or
parallel to an established right of way.
Five hundred trails is a fraction of the
total number of historic trails around
the state. No one knows how many
possible routes might qualify under
this RS 2477 grant. Twenty years ago,
about 1,500 routes were identified ina
study by the Department of Highways.
Funding is being sought to continue the
project another year to research and as-
sert more trails, and to conduct field
surveys of select trails.

RS 2477 rights of way will not cure all
public access problems on federal, state
and private land. It may take years to
defend assertion of a single trail or road
through the judicial system. The state
has just started the Hme-consuming,
and expensive litigation to clarify what
an RS 2477 really means to the
landowner and public user. Many
Alaskan landowners, such as nmabive
corporations, want assurance that their
rights and interests will not be hurt in
the process of RS 2477 identification
and platting. Federal, state and local

EOVETIITCT tn must consider these con
CETTIS.

Mo one has the crystal ball to predict
which routes will be most needed in the
future, but each of us can contribute
from our knowledge and experience.
The Department of Natural Resources
welcomes any information vou may

hawe. IF you hove uscd a trail before
1962 {when the “Alaska Land Freeze”
went into effect), or if you know of
someone else who has, let the Depart-
ment know. Rights of way are vital to
Alaskans' use of the land and long-
term economical benefit. O
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