Valuing Rights-of-Way:

Lessons from “The Rail Case”

by William R. Perlik

David R. Johnson

The Special Court was required-.'to value a staggering
amount of property...over 16,000 miles of rights-of-way
and $15 billion in claimed compensation “taken” by the

government.

In the early 1970’s, in response to
the bankruptcy and near collapse of
many large railrcads in the Morth-
east, Congress pass the Region-
al Rail Reorganization Act of
1973.! The “Rail Act’ created Con-
rail and reguired the bankrupt
railroads to transfer their proper-
ties, including rights-of-way, to this
new entity. The Rail Act also set up
a Special Court and charged it with
the mission of awarding constifu-
tionally adequate compensation to
- the owners of the transferred proper-
ties. That valuation exercise--known
as "The Rail Case” to those who
have participated in it--is now draw-
ing to a close.* The Special Court’s
opinions have significance for many
different types of cases involving
the acquisition, use or valuation of
property, particularly rights-of-way,
especially by bodies with the power
of eminent domain.®

The Special Court was required to
value a staggering amount of prop-
erty. The Penn Central, Erie
Lackawanna, Reading, Lehigh
- Valley, Central of New Jersey, Ann

Arbor and other railroads together

transferred over 16,000 miles of
rights-of-way and claimed over $15
billion in compensation for the pro-
perties ““taken” by the government.
The size of the case allowed (and. in-
deed, required) the parties to engage
in a thorough exploration of basic
valuation issues. The Special Court,
a distinguished panel of judges

(Henry J. Friendly, John Minor
Wisdom, and Roszel C. Thomsen),

recoived thousands of pages of

briefs and has now issued hundreds

of pages of major opinions. That ex-
haustive inquiry produced a most
detailed articulation of theories par-
ticularly relevant to the valuation of
rights-of-way.,

1. Selection of a Measure of
Valne

In every condemnation case, the
Court must select the measure of
value that will provide “‘just com-
pensation” within the meaning of
the Fifth Amendment. The Special
Court wrote extensively on this
issue,

A, Endorsement of Value to the
Owner. Perhaps the most important

- aspect of the Rail Case opinions is

the Court's affirmation, in the face
of broad and highly creative attacks,
of the principle that “value to the
owner’-not “value to the Llaker”
-.should determine the basic
measure of <just compensation.®
Various claimants contended that,
as a matter of constitutional law,
compensation had to take into ac-
count the costs that the government
would have faced had it been re-
quired to construct from scratch the
rail system it created intact in Con-
rail by use of the eminent domain
and commerce powers. The Special
Court soundly rejected claims for
‘‘rpconstruction costs”’ on the
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ground that this would be a form of
“yalue to the taker.” It held that the
relevant measure of compensation
was the value renlizable by the con-
demnee in the absence of the taking
-a concept it came to analyze in
terms of an “alternative scenario”
{i.e., a hypothetical “world” in the
absence of the Rail Act, in which
various sets of sales for rail and
nonrail use might have occurred).
The Court also recognized that
justice might require the award of a
value determined on some other
basis (specifically, Original Cost
New Less Depreciation and
Deterioration} if the claimants could
not show that the alternative
scenario value to which they were
entitled totaled to an amount the
Court believed was substantial
enough to be fair.® But, subject to
this potential exception, the entire
case proceeded on the basis that the
condemnee must show what value
he would have been able to realize
from his property if it had not been

taken for public use.

B. Rejection of “Reified” Value.
The “alternative scenario” measure of
value implies an important cor-
ollary: compensation may not be
established with reference to any
“values”” not capable of being ob-
tained in the marketplace (the Court
called these “reified”” values). Thus,
although various claimants contend-
ed that their properties had *“social
value,”” “wvalue in use,” ‘‘bnok



value,” and a large number of other
“yalues,” the Court channeled the
proof narrowly towards the question
who would have paid how much for
particular properties, had it not been
for the federal taking.’

C. Rejectivn of Assemblage Value.
The Special Court’s opinions artic-
ulate a fundamental valuation rule
of special importance in condemning
an existing right-of-way: the mere
fact that a right-of-way has been as-
sembled is not significant unless
there is a nonspeculative likelihood of
sales in the private marketplace for
amounts higher than those that
could be realized by disassembling
the right-of-way and selling it as
separate parcels.®* Moreover, al-
though the ability of the condemnee
to use his right-of-way tc generite
earnings value must be taken into
aceount, it iz not appropriate to
award earnings value for one portion
of the properties and liguidation
values for another portion where
these could not be realized simul-
taneously by any private owner.’
The “assemblage’ of rights-of-way
may thus be a disadvantage where
there is no private buyer willing to
pay a premium for the opportunity
to use the corridor, since values re-
alizable by the owner of the right-of-
way must in that case be reduced by
the costs and delays that would
have been encountered in ‘‘disas-
sembling’’ the right-of-way and con-

"verting it to a non-corridor use.

D. Relevance of Alternative Sales
to Public Bodies. Determining com-
pensation with reference to the con-
demnee’s alternative had a some-
what surprising wrinkle in the Rail
Case: some railroads claimed that, in
the absence of the taking by the fed-
eral government, their properties
would have been condemned (or pur-
chased through negotiations) by
state and local public bodies. This
claim gave rise to a set of factual is-
sues concerning the likelihood that,
ahsent federal intervention to solve
the rail crisis of the 1970’s, the
states would have intervened. The
claimants asserted they could have
obtained amounts from state and lo-
cal public bodies greater than those
that they could otherwise have re-

alized in the private marketplace.
The Court heard but ultimately did
not need to reach various legal ar-
guments to the effect that the fed-
eral government need not pay com-
pensation for preventing the realiza-
tion of wvalues only attainahle
through state governmental
purchases at prices greater than
those provided by federal
condemnation law. On the facts, the
Court found that state and local
public bodies could not have been
“held up” and would themselves
have paid prices determined entirely
with reference to the amounts
realizable in the private markelplace
alternative facing the transferors.!®
The Court’s analysis raises the
caution that, on different facts, the
valuation award could be affected by
a demonstrated likelihood of
annther governmental purchase (or,
perhaps, purchase by the same
government for a different purpose)
in the absence of the ‘‘taking’ for
which compensation is being deter-
mined.

II. Determination of Value to the
Owner

Having concluded that each rail-
road was entitled only to the value it
could have realized if Congress had
not responded to the rail crisis, the
Special Court then had to evaluate
evidence regarding hypothetical dis-
positions of properties in this “al-
ternative scenario.,” The Court’s
implementation of the “alternative

_scenario” concept holds many les-

sons for future valuation cases.
A. Selection of a Starting Date.
Since the relevant wvaluation

_ question is the amount the con-

demnee would have realized in the
absence of the condemnor’s project,
a valuation court must explicitly or
implicitly establish a ‘‘starting
date’ after which the imminence of
the project began to affect the
owner's opportunities and thus,
after which, for valuation purposes,
all real-world effects of the project
are to be factored out.'* The Special
Court picked a “starting date” of

‘ February 1973=when new federal

legislation first became a serious
possibility {long before the April 1,
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1976 conveyances under that new
legislation). Thus, even though all
values were to be determined “as
of’ April 1, 1976, the parties were
free—-and to some extenl were
required--to postulate that events in
the ‘“‘alternative scenario” would
have differed from those that occur-

red in the real world, beginning on-

the earlier “starting date.” The
Conrt’s handling of this issue may
provide useful guidance to property
owners likely to become the subjects
of a condemnation: it may be wise to
malke a clear record that pendency of
a project has effectively foreclosed
valuable alternatives, even before
the project is finally authorized,
because the ultimate valuation of
property may well reflect alterna-
tives foreclosed at an earlier datc.
B. Taking Account of Preexisting
Legal Constraints. The Court’s
opinions make clear that realizable
value is to be calculated with
reference to preexisting legal
barriers facing the condemnee,'? In
the Rail Case, the parties argued at
length regarding the extent to which
permission was required from the
Interstate Commerce Commission
before abandonment of a losing rail-
road right-of-way. The Court

assessed the time required to obtain
such permission, including the time
to comply with applicable environ-
mental protection laws, and took
this time into account in measuring
realizable values. Similarly, the
Court weighed arguments as to the
likelihood that preexisting legal
ohligations would require payment
of labor protection in connection
with the abandonment of a portion
of a railroad right-of-way. The Court
also concluded that the antitrust
laws might come into play, albeit in
a somewhat relaxed fashion given
the extent and severity of the crisis
that a sudden collapse of the
northeast rail system would have
caused. Thus, in order to take into
account the legal constraints on the
condemnees’ ability to realize values
from their properties, the Court was
called upon to resolve a wide range
of hypothetical and interdependent
legal questions.

C. Taking Account of Bargaining.
Since value was to be determined by
reference to sales that would have
occurred but for the taking, the
Court was faced with the need to
determine prices that would have
prevailed in sales for rail use. This
necessarily raised questions
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concerning the relative bargaining
strength of potentially interested
parties: bankrupt railroads facing
the alternative of scrapping their
lincs, potential private purchagers
facing a need to bid against each
other for some lines, state
governments that might be the only
potential purchasers for continued
rail use of many other lines, labor
unions able to shut down operations
but facing a loss of jobs, and so
forth. The Court considered general
theories of bargaining and analyzed
the likely bargaining strength of
various parties.'® Its opinion will be
a vital starting place for future
valuation cases involving potential
sales in markets where prices would
be importantly influenced by
bargaining strength.

D. Rejection of “Cherry-picking.”
The Special Court was confronted
with a host of questions posed by
the claimants’ -efforts to wvalue
selected portions of their properties
without regard to the context in
which all of their lines would be
liquidated — a set of issues labeled
“cherry-picking.”” For example, the
railroads sought earnings values for
western lines carrying traffic
originated on eastern lines, but did
not wish to take account of logses
incurred on that same traffic as it
traveled over the eastern portions of
their systems. The Court in general
resisted the transferors’ efforts to
ignore the interdependence of their
properties.’® Since the value of
operations on any part of an
assembled right-of-way are uniquely
interdependent with other parts of
the right-ofway, and with other
properties, these questions are likely
to play a prominent role in future
cases concerning the valuation o
existing corridors. :

E. Arguments Regarding
“Negative Values,'’ The
claimants urged the Court to
disregard the “negative values”
that would have been created by the
dismantlement of railroad bridges in
the event that such dismantle-
ment would have been required
by law but thai salvage pro-
ceeds fell short of the costs of
dismantling.’® The claimants argued
that such ‘‘negative values’ should



be ignored because the transferor
could have abandoned such bridges
and because it was somehow unfair
to value any specific, large tangible
asset at a negative figure. Al
though the Special Court did not
have to resolve this particular
problem,'® the parties’ arguments
on this issue will likely prove
instructive in future right-of-way
valuation cases - particularly where
bridges are involved.

F. Tuking Account of Multiple
Alternatives. The Special Court had
to confront a particularly difficult
set of questions concerning how to
analyze the many different alter-
native opportunities allegedly
available to the claimants, Since so
many condemnees were involved,
the Court was quite naturally faced
with numerous inconsistent conten-
tions concerning the events that
would have occurred in the absence
of the taking.'’” Even for one par-
ticular raflroad, more than one set of
sales might have been more or less
likely, depending on how the Court
resolved a host of interrelated fac-
tual questions. The Court needed to
develop a method of analysis design-
ad to resolve conflicts among the
bankrupts andfor to take ap-
propriate account of the likelihood
and value of various possible alter-
native outcomes. Should the Court
develop a weighted average value of
all reasonably probable outcomes?
Should it insist on consistency and
reject entirely all but one set of
allegations? The alternatives
presented by various parties for
dealing with these difficulties pro-
vide a rich array of potential litiga-
tion etrategies available for use in
similar complex valuation cases in-
volving many condemnees or multi-
ple possible alternatives. (Settle-
ment of the largest group of claims
before the Court finally had to “sort
out” the problem of inconsistent
contentions reduced the importance
of the problem to the Rail Case
itself.}

1il. Statutory vs. Constitutional
Measure of Valae
The Special Court faced a series of

questions relating tn the potential
difference between the measure of
value provided by the Rail Aet
{(“Net Liquidation Value” plus
“Compensable Unconstitutional
Erosion’’ minus the “Value of Other
Benefits”) and the constitutional
measure of value assured by the
Tifth Amendment.*® Although the
Court was able to read the statute
and the Constitution as providing
for the same basic measure of value,
its need to undergo that analysis is
highly instructive: Congress nead
not limit itself to providing the
“constitutional minimum value” as
compensation for a federal taking.
Correspondingly, however, Con-
gress may reduce the risk of a
judicial finding that it has intended
to be more generous than the Con-
gtitution requires, by specifying
that the standard of value it intends
to have applied is “‘constitulional
minimum value.”'*

IV. Implications for Future Cases

The Special Court’s opinions have
implications for a number of dif-
ferent types of right-of-way valua-
tion cases likely to arise in the

future. For example, as wvarious
railroad rights-of-way are abandon-
ed around the country, electrical and
other utilities that have relied upon
contractual arrangements to cross
over or to follow along these rights-
of-way as routes for their lines and
pipes may need to reegotiate these
existing contracts-or to pursue
their condemnation options-in order
to preserve their corridors. Similar-
ly, legislation is presently pending
in Congress that would give coal
pipeline companies the right to use
federal eminent domain power to
assemble their rights-of-way, and
they may well do this by condemn-
ing easements along andfor across
existing rights-of-way.”® Wherever
the public interest requires the crea-
tion or use of a corridor, the lessons
of the Rail Act will come most
directly into play.

While the implications of the Rail
Case cannot be fully anticipated
without reference to the specific
facte of each future ecase, some

generalizations can be made concer-
ning the key lessons of the Rail Case
for future right-of-way wvaluations.
First, claims to “assemblage value”
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that do not rest on a proven ability
to realize such values in the private
marketplace will likely confront
very substantial difficulties. Se-
cond, condemnor and condemnee
alike should analyze valuation ques-
tions with reference to the possibili-
ty that another level of government
might have acted in the absence of
the taking and might have paid a
price different from that available in
the private marketplace.?* Third,
since the Rail Case will help support
a finding that the public counld not
have been “held up’’ (and since ap-
plicable legal rules may well prohibit
payments to private owners to com-
pensate for a lost opportunity to
take advantage of public necessity),
the grant of condemnation power to
right-of-way acquirers will continue
to prove useful in allowing public
purposes to be fulfilled at minimum
cost. Fourth, planning for a valua-
tion case should include a careful
assessment of the date on which the
prospeet of the condemnation bagan
to effect the values realizable on the
marketplace, the nature of likely
bargaining between various poten-

tial purchasers and the condemnee
in the absence of the taking, and the
existence of various legal barriers to
the conversion of the property to a
more valuable use. Fifth, potential

‘condemnees should pay attention to

the valuation standard provided by
legislation authorizing a taking of
which they may become the target:
Congress is free to provide a stan-
dard of wvaluation more generons
than might be constitutionally re-
quired (and it is able, on the other
hand, to make clear that it does not
intend to make the condemnee any
better off than he can prove he
otherwise would have been).

The Rail Act may provide impor-
tant lessons even in instances in
which condemnation is not available
or has long been forgotten as an op-
tion for parties engaged in the sale
or lease of rights-of-way (or cros-
singa or longitudinal occupancics
thereof]. For example, many utility
companies now make payments for
the use of railroad right-of-way
under formulas that reflect ap-
praised real estate values and other
factors such as the power on their

)
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lines, number of wires and so forth.
Principles reaffirmed in the Rail
Case might be used to argue that
payments under existing formulas
are often too high and that
payments for such use by the utility
should reflect only damage suffered
by the railroad in its own current rail
use of the real estate {(unless some
showing has been made concerning
the likely abandonment. and disposi-
tion of the property for nonrail use).
Similarly, at least with respect to
utility companies that could in prin-
ciple use the condemnation power to
obtain needed occupancies, the value
to the utility (and, derivatively to the
public that wuses the utility’s
services) could be argued to be ir-
relevant to the amount the utility
should pay for use of the railroad’s
right-of-way. In many instances,
existing utilities might be able to
save very substantial sums by in-
voking these principles; and it may
not even be necessary actually to
condemn needed occupancies in
order to bring the weight of these
arguments to bear on negotiations
regarding the renewal of current
agreements.

In sum, the very large amount at
atake in the Rail Case made possible
an unusually detailed exploration of
basic valuation principles that are
presented in many right-of-way val-
uation cascs. The Rail Case thus
provides a rich array of alternative
litigation {and negotiation} strat-
egies, and important precedential
guidance, for future cases involving
the valuation of rights-of-way.

Fooinotes

1 45 U.S.C. § 701 et seq. (the “Rail Act").
This Act wns amended in significant re-
speets by the Railroad Revitalization and
Regulatory Reform Act of 1976

2. The Special Court has issued three major
opinions and settlemients have beon reathed
between the “Government Parties” and the
following major “transferor’' railronds: Pern
Central, Erie Lackawanna, Reading, Lehigh
Valley, Ann Arbon, and Lehigh and Hudson
River. Litigation continues with respect io
the claims of the Central of New Jersey und a
few smalley transferors.

8 The three major opionions issued by the
Court are reported at 439 F. Supp. 1351 (Sp.
Ct. 1977) (“CUE Opinion"); 445 F. Supp. 994
{Sp. Ct. 1977) (“CMV Opinion*; Opinion with
Respect to Vaiuation for Rail Use, F




Supp. ,8p. Ct. Rptr. N-28196 (Nov. 24,
1981) (‘Rail Use Opinion®).

4 Penn Central’s cloim was by far the
largest since it owned approximately 80
percent of the property trunsferred pursuant
to the Rail Act. In Jenuary 1981, Penn
Central and the Government Parties
consummated a settlement with respect to
these properties based on an April I, 1976
value of approximately $1.46 billion,
{Interest brought the totel payment to
approximately $2.1 biliior.)

5 CMV Dpinion at 1011-15,

6 CMYV Opinion at 1030,

7. CMYV Opinion at 1036-37. The diversity of
the railronds’ claims showed vividly that, as
Justice Brandeis once aptly remarked, ** ‘value’
is a word of many meanings.” Missouri ex
rel. Southwestern Beil Tel. Co. v. Public Serv.
Comm'n, 262 U.S. 276, 310 (1923) (dissenting).
Given the complexity of the Rail Case, the
Special Court saw a need to specify the rele-
vant valuation standard at the outset and
rejorted any notion that the condemnees were
free to introduce evidence on any theories of
value they might choose to contend were rele-
vant.

8 See, a.g., Rail Use Opinion at 220

9. CMV Opinion at 1028 n.45: Rail Use
Opinion at 219-20,

10. The Court did reject the railroads’ con-
tention that public badies would fear having .
to pay more than realizable nonrail use val-
ues in light of the decisions that had been
reached in PATH fin re Port Authority Trans-
Hudson Corp.,, 20 N.Y.2d 457, 285 N.¥.8.8d

24 251 NE2d 734 (1967, cert. denied. 390
U.S. 1002 88 5. Ct. 1244, 20 L. BEd 2d 103{1968))
and Fifth Avenue Coach (In re Fifth Avenue
Coach Lines, Inc, 18 NY.2d 212 273
N ¥.0.5d 63, 210 N.E.2d £10 (1966), appoeal dis-
missed, 386 U.S. 778 87 S. Ct 1480, I8
L.Ed2d 524 (1967).) While phrased as a find-
ing of fact regarding the likely state of mind
of public officiuls in the absence of the Rail
Act, this could egually be interpreted as a
legal ruling concerning the continuing vital-
ity of those two decisions.

i1. See, eg, CUE Opinion at 1873 This
requirement con cut in fayor of either side,
depending on the facts. For example, if it can
be shown that the anticipation of the taking
caused private marketplace interest in a
certain property to evaporate, the owner is
entitled to wvalues that could have been
realized in the absence of such a “chilling
effect.” By the seme token, if the initiation of
a public praject enhances value, the owner is
not entitled to the increase in value
attributable o the project.

12. CMV Opinion at 1009. The Court rejected
various arguments ithat preexisting legal
constraints were themselves uncon-
stitutional. CMYV Opinion at {022 n. 85
Of course, no valid “alternative scenaric”
could incorporate unconstitutionnl legal
constrainis.

1%, Rail Use Opinion at 2045 23357

14. See, e.g., Rail Use Opinfon at 231-33.

15. See CMV Opinion at 1029, n. 47.

16. Most parties, including those who have
not settled, ultimately stipulated that

saluvage proceeds from bridges should be
deemed to offset relnted dismantlement
costs.

17. The Court faced the threshold question
whother and how to try to take oecount nf tha
fate of all condemneces’ properties in the
absence of the Rail Act wher valuing each
railroad’s lines. In general, the Court resolved
this by requiring each railroad to present its
case in one unified proceeding and by
analyzing the arguments of the parties
regarding the extent to which these claims
were consistent with one another. See CMV
Opinion at 1009,

18. CMV Opinion at 1004-186.

19. Of course, the courts rather than the
legislature Rave the final say on what the
constitutional minimum standard of value is.
However, legislative languege can readily be
fashioned, as it was in the Rail Act, that does
not produce a conflict between the judicial
and legislative branches. The Rail Case
provides substantial support for the
argument that that minimum level is fully
satisfied if compensation leaves the
condemnee no worse (albeit no better) off than
he would have been but for the von-
demnation.

20. Ses, e.p, H.R. 4230, §7th Cong., 2d Sess.
{1982,

21, Potential condemnors may wish to act
Jointly, sinece it is clear that the condemnor
will not itself be considered on alternative
purchaser in eny valustion hypothetical
whereas potential purchases by other public
bodies may be congidered.
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