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Pre-Acquisition Due Diligence

Reducing Environmental Cleanup Costs 4, ranc, i

ntities that purchase rights of

way should conduct a thor-

ough investgaton of the envi-

ronmental condition of the

subject property. Environ-

mental problems can reduce
the value of a pmpvrtjl..' and, in many in
stances, subject the owner or operator
to liability for the cleanup of any conta-
mination found on site. The owner of a
contaminated property can also be sub-
jected to a number of other damaging,
actions, including criminal liability or
rosthy howd e tort lawsaits.
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This article focuses on the diminu-
tion in value that frequently accompa-
nirs pavironmental problems. The par-
ties who purchase rights of way can
avoid paying more than the market
value of environmentally challenged
property by comducting a thorough en-
vironmental audit before the acquisi-
tion of the property. The purchaser
must then ensure that the appraisal of
the property acconmits for the environ-
mental challenges confronting the
property.

During the past 15 years, federal,
ctate and loeal povernments have re-
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sponded to a rising tide of public pres-
sure to protect the environment. This
response has frequently taken the form
of laws that are designed to protect
water, air and soil. These new laws
have also -\Pau.'nl.".f growth within the
administrative agencies charged with
implementing them in a manner con-
sistent with the intent of the legislature.
The result has been a prolific growth of
the U.5, Environmental Protection
Agency (EPA).

State environmental agencies have
also undergone a prolonged period of
high growth. To a large extenl, this
growth has been driven by the respon-
sibility delegated by the federal gov-
ernment for the management of var-
ous statutes. Typically. the federal gov-
ernment has created a blueprint, and
then, left the day-to-day management
and oversight of the enforcement and
regrilation to the states.

These environmental laws and regu-
lations present prospective purchasers
and owners with a formidable gauntiet
of restrichons and liabilities. These re-
strictions and liabilities are now fore ing
buyers, sellers and lenders to evaluate
the economic impact of various envi-
ronmmental skatites and the judicial de
cisions interpreting these laws
{Patchin, Peter |. “Valuation of Conta-
minated Properties,” The Appraisal Jour
mal (Jan. 19881, at pages 7 and 8.9 Envi-
ronmental statutes and regulations are
not the only environmentally related
reason for properties to substantially
Aacreacs in valie

A number of court decisions hold
that the presence of contamination sub-
stantially reduced, and, in some cases,
even sliminated, the market value of a
property. (See, for example, Mornroe
Cownty Board of Assessmien Appeals o
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Miller, 570 A. 29 1386 (Pa. 199(0); West-
lake v. Trumsmission Agency of Northern
Califorimma, No. 98803, Cal Sup.ClL., Shasta
County 1993.)

Literally thousands of contaminants
exist whose mere presence can cause
the market value of an afflicted prop-
erty to plummet. Consequently, many
situations exist where the presence of a
contaminant will cause the host prop-
erty to decrease in value, This diminu-
tion in value occurs despite the lack of
conclusive evidence establishing the
contaminant’s adverse impact on either
human health or the environment. Fre-
quently, the stigma associated with an
environmental condibion 15 sufficient to
precipitate a decline in the market
value of the afflicted property.

Statutes and Regulations

The Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) was enacted m 1980, 42
L.5.C. Subsection 3601 ef seq. The au-
thor has chosen to examine CERCLA
for a very good reason: members of the
regulatory community almost unani-
mously recognize this statule as posing
the greatest regulatory threat to their fi-
nancial health. The federal government
can order any one of five types of par-
ties to remediate a hazardous waste
problem. The average CERCLA site
costs in excess of 525 million to clean
up.

The original CERCLA statute identi-
fies four of the five types of parties who
can be ordered to remediate a CERCLA
site. CERCLA refers to these parties as
Potentially Responsible Parties (PRPs).
Ii a party refuses or is not identified be-

fore the government cleanup, the gov- |

ernment can sue for reimbursement.
The four CERCLA classifications of
PRPPs include:

= Current owners or operators

of a contaminated site

* Anyone who owned or oper-

ated the contaminated property

at the time the hazardous waste

substance was disposed of

* Any person who generated

waste and arranged for disposal

or reatment of the waste at the

site

* Any person who transported
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hazardous substances to a site of

their choosing when there is a

subsequent release or threat-

ened release at the site. 42 US.C.

Section 9607 (a)1)-(4).

CERCLA was amended by the Su-
perfund Amendments and Reautho-
rization Act (SARA). SARA added a
tifth category of PRP. This category

have relatively deep pockets. Conse-
quently, they are particularly suscepti-
ble to the imposition of joint and sev-
eral liability for the entire cost of
cleanup. In many instances, the EPA
will attempt bo limit its lltig.ltinl'l expen-
ditures by only imposing liability on a
limited number of well-heeled PRPs,
These parties must then attempt to

If a party refuses or is not identified before the government

cleanup, the government can sue for reimbursement.

consists of intervening owners who se-
cured actual knowledge about the pres-
ence of hazardous waste and did not re-
veal this information at the time the
property was sold. 42 US.C. Subsection
9601 (35)c).

CERCLA imposes strict, joint and
several liability on PRPs. Many of the
parties who purchase rights of way

recoup part of their losses through the
imposition of contribution-liability on
less affluent PRPs. This is a risky stral-
egy because, in many instances, these
parties cannot be found or are unable to
share in the remediation expenses in a
meaningful way, because of the dearth
of financial resources.

Once a property becomes subject to a
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Diligence

CERCLA cleanup, it can easily lose all
of its market value, Tt is nol uncommon
for the remediation expenses to exceed
the uncontaminated value of the prop-
erty by a substantial amount.

Other Environmental Statutes

It is important for purchasers Lo re-
member that CERCLA is only one of
many environmental statutes that can,
and frequently do, have an adverse im-
pact on property values. Another im-
portant statute is the Resource Conser-
vation and Recovery Act (RCRA)
RCRA is a comprehensive program de-
signed to control the domestic treat-
ment, storage and disposal of haz-
ardous waste, 42 1[.5.C. Subsection
6901 ¢f s, The statute includes provi-
sions that create a “cradle to grave” sys-
tem governing generators and trans-
porters of hazardous waste, as well as
the operators of treatment, storage and
disposal facilities.

If these regulations are not being ad-
hered to, the purchaser may not b able

o use the permit it was counbing on at
the time the property was purchased.
Any violation of the statute or its regu-
lations may prove tobe nnanclally bur-
densome for the purchaser to rectify.
Finally, closure of a RCRA facility can
be financially draining because of the
numerous expenditures, such as pay-
ment for any remedial action that may
be required

These are only two of the many envi-
ronmental statutes that trequently
cause the value of regulated properties
to diminish appreciably.

Environmental Audits

Environmental audits have become
more and more sophisticated as a
growing number of parties seck to
avoid inheriting the Hability for envi-
ronmental problems created by their
predecessors. Parties who purchase
rights of way may not be as concerned
about the presence of contamination as
other purchasers. The reason is that,
often, these tracts of land will not be
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used for any residential, industrial or
commercial purpose. The properties
are typically used for the construction
Of ransporanon corridoers, utilities,
pipelines, ete. Therefore, this article fo-
cuses on ensuring that this group of
property owners only pay the fair mar-
ket value for properties,

Environmental audits should be
used to identify the environmental
problems confronting a property. The
applcapiity of CnvITOnmenal sratues
and regulations are only one example
of an environmental factor that can
substantially reduce the value of a
property. Environmental audits will
uncover the applicable environmental
statutes and regulations, as well as the
other relevant environmental factors.
Fortunately, some important standards
have developed to help property own-
ers ensure that their investigation is ef-
fective.,

Many of these standards must be
used for specific purposes. For exam-
ple, the widely cited ASTM Standard
for Commercial Real Estate is most use-
ful for avoiding CERCLA liability, The
prudent purchaser will ensure that the
contractor it hires possesses a substan-
tial amount of experience with respect
tothe type of property being examined.
This will help the auditor focus his ex-
amination on the relevant areas.

Another important standard is the
Mational Ground Water Association
Guidance te Environmental Site As-
sessments, This standard, combined
with the ASTM standards, is being
used by purchasers to avold CERKLULA
and other fypes of environmental lia-
bility

These standards provide interested
parties with guidance about what steps
to take in order to ascertain whether or
not potentially adverse environmental
factors exist that could affect the mar-
ket value of the property. The impor-
tance of environmental auditing can be
seen by the fact that banking regulators
now dermand that lenders examine the
environmental condition of a property
before the initiation of a loan. (See, for
example, The FDIC Guidelines for En-
vironmental Risk Programs.)

Banks now regularly demand to re-
view the results of an environmental

RIGHT OF WAY



audit before they agree to loan money
on real property. One of the main rea
sons for this development is the realiza
tion that the presence of any one envi
ropimental factor has the 5."utd::11l-!| ko
significantly decrease the value of the
property fcollateral. This could k'-hil_\
create a situation whereby the amount
of the loan would be greater than the
markel value of the property

Parties who purchase rights af way
may not be as sensitive to the impact of
environmental factors on value. This
tvpe of investor rarely sells the prop-
ertv. This contrasts '-.I:.'ll"|""~' with a bank
that may not be able to collect its inter
est or principal once environmental fac
tors materially diminish the value of a
property. Parties who purchase rights
i way must take concrete steps to en

sure that thev do nc overpay tor envi

ronmentally challenged properties

Appraisal

Environmental factors can have a
material impact on the value of real es-
tate. The auditing standards will allow
purchasers to identify the sources ol
environmental concern. The purchaser
must then hand this informabon over
to an appraiser who is krained to quan-
tify the econpmic consequences im-
posed by the existence of various envi-
ronmental problems. This type of ap
praiser will be able to evaluate the eco
nomic impact that the environmental
factors will have on the fair market
value of a property. Without this tvpe
of evaluation it might be possible for a
purchaser to pay substantially more
than fair market value

Summary

Today, literally millions of pleces of
real estate are subject bo some environ-
menkal F'-:'uhh'n'n— Many of these pru-l'-
ems arise because the building, the land
or the :.:‘I'l'-'.:1‘|~1‘.'.'.1h'r 1= '-Ilt‘?i t to one Ol
hundreds of federal and state statutes
and regulations. Corporations that pur
chase rights of way miist be careful not to
overpay for these properties

Owverpavment can easily oocur. This
situation most frequently Ir.nu.hpir:'w
when the purchaser reaches its diter
mination of value without incorporat
ng the impact of any environmental
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problems confronting the property and
its owner. Consequently, a prospective
pl.ul."n.h-.‘-' must first thoroughly exam
ing the environmental factors that af
flict the subject property. [t must then
ensure that these factors are included in
the valuation of the property

This process will ensure that both the
|r|.;||'|'._|-.|,'| and its stakeholders receive
an equitable deal that includes the in
formation gathered during a thorough
investigation into the property’s envi-
ronmental condition. This investiga-
bHon is destined to become an increas-
ingly important part of the pre-acquisi-
tion due diligence conducled by pur-
chasers of rights of way, o
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