
As the population of this country gro w s, the re is an inc reased ne e d
to bring ene rgy supplies (such as na t u ral gas) to the cities and
t o w ns ex p e r ie nc i ng that growth.  The delivery of na t u ral gas by
u nde rg ro u nd pipeline is one me t hod of me e t i ng those ene rgy ne e d s.
This pre s e nts a challenge to the rig ht of way prof e s s io nal who is
a s s ig ned the task of de t e r m i n i ng da ma ge s.  It is often necessary to
use emine nt do main laws to take private property for perma ne nt
p i p e l i ne easeme nts and temporary cons t r uc t ion easeme nt s.  The
re c e nt ex p e r ie nces of fa r mers between Fairmo nt and Hu t c h i ns o n ,
M i n nesota, illustrate the difficulty in me e t i ng the ene rgy needs of a
g ro w i ng population, and hig h l ig ht the complexity of da ma ge s
caused by an unde rg ro u nd pipeline.

In ge ne ral, emine nt do main cases involving utility cons t r uc t io n
p rojects may be viewed as fo l l o w i ng either a positive approach or a
negative approach.  Us i ng a positive approach, the conde m n i ng
a u t hority ma i nt a i ns open lines of commu n ic a t ion, works with
p roperty owners to minimize project impact, and of f e r s
c o m p e ns a t ion cons ide red suffic ie nt by the property owner to avoid
l i t ig a t ion.  In the negative approach, the conde m n i ng authority is
mo re likely to issue stateme nts and orde r s, develop the pro j e c t
w i t hout input from property owne r s, and attempt to buy easeme nt s
as cheaply as possible.  The process often involves low initial of f e r s
a nd uses emine nt do main actio ns as weapons in ne go t ia t io ns.
W he t her int e nt io nally or not, the stateme nts and testimo ny of
p roperty owners in the Hu t c h i nson pipeline case ma de it clear that
this project was not viewed as a positive pro c e s s.

In Minnesota, emine nt do main actio ns are initially he a rd by
c o m m i s s io ners appointed by the district court.  Each group of
c o m m i s s io ners typically inc l udes one attorney and two real estate
p rof e s s io na l s.  An info r mal he a r i ng is held with witne s s e s,
t e s t i mo ny and cro s s - exa m i na t ion. At t o r neys for the property owne r
a nd conde m n i ng authority de c ide jointly if they want a court
reporter to ma ke a re c o rd of the he a r i ng, but it is not a
re q u i re me nt.  Decisio ns by the commissio ners may be appealed to
t he district court for a fo r mal trial.  (In this artic l e, the terms
court, trial and he a r i ng refer to the commissio ners’ he a r i ng of 
t he case. )

History of the Case

In 2003, the City of Hu t c h i nson, Minnesota, acting through the
Hu t c h i nson Utility Commission, cons t r ucted a 91-mile
u nde rg ro u nd na t u ral gas pipeline from approx i mately the
Io w a / M i n nesota borde r, north to the city of Hu t c h i ns o n ,
M i n nesota.  (For our purposes, the City of Hu t c h i nson and the
Hu t c h i nson Utility Commission are re f e r red to jointly as
Hu t c h i nson.)  To facilitate the project, Hu t c h i nson began the
p rocess of acquiring easeme nts from property owners in six
d i f f e re nt count ie s.  Hu t c h i nson’s initial action was to send a rig ht
of way age nt to sign up as ma ny property owners as possible.  The
majority of these owners either fa r med the land or re nted it to
o t hers for fa r m i ng opera t io ns.  The pre do m i na nt field crops were
corn and soybeans planted on a ro t a t i ng basis.
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Pa y me nts ma de to those who accepted the initia l
offer were based on approx i mately $2.50 per line a r
foot of pipeline easeme nt on the pro p e r t y.  Ho w e v e r,
s i nce the exact route of the pipeline had not been
selected and surveyed, only an estimate fo r
p a y me nts due under this process could be ma de.  In
a dd i t ion, these initial easeme nt requests were
“ b l a n ket” easeme nts which covered the ent i re fie l d
ra t her than the 50-foot width ne e ded for the
p i p e l i ne.  The ro u t i ng permit gra nted to Hu t c h i ns o n
p ro v ided a corridor varying in width up to 1.25 miles
within which it could locate its pipeline.  Ultima t e l y,
o ne group of property owne r s, citing a lack of
i n fo r ma t ion and compens a t ion, rejected the initia l
offer and fo rced the start of emine nt do ma i n
p ro c e e d i ng s.  Because of the number of pro p e r t y
o w ners in the group, it was de c ided that ho l d i ng
he a r i ngs on all of the pro p e r t ies would cause an
u n re a s o nable burden on both side s.  Seven
re p re s e ntative pro p e r t ies from the group were selected and he a r i ng s
w e re held on those parc e l s.  It was ant icipated that the
c o m m i s s io ners’ de c i s io ns on those seven pro p e r t ies could be used to
settle all claims with two or three exc e p t io ns for pro p e r t ies that
w e re ripe for de v e l o p me nt or had other unique issues that ne e de d
to be addressed separa t e l y.

T he fo l l o w i ng is a discussion of some of the mo re sig n i f ic a nt phy s ic a l
a nd legal issues pre s e nted du r i ng the Hu t c h i nson pipeline pro j e c t .

P hysical Impacts

C rop Loss: While ne i t her the property owner nor the conde m n i ng
a u t hority disputed the need to compensate fa r mers for crops lost
du r i ng the cons t r uc t ion of the pipeline, the re was some discussion as
to how to estimate those da ma ge s.  Ac t ual cons t r uc t ion occurre d
between July and November of the 2003 gro w i ng season.  The value
of those cro p s, and the re fo re the payme nts owed, were still no t
de t e r m i ned until the final he a r i ngs in the spring of 2006.  At issue
was the question of whe t her the value should be set as of the date of
t a k i ng in July 2003 or when the fa r mers would no r mally have
ma r keted that year’s cro p s.  Te s t i mo ny ind icated that crop value is
c y c l ical, and most area fa r mers sell their crops in the spring whe n
p r ices are hig he r.  In add i t ion, should the price be based on local gra i n
elevator pric e s, co-op pric e s, or the price in a published index? It was
d i f f icult enough for the property owners to see their crops being
plowed unde r, often with little no t ic e, but to wait two years to be paid
for the crops was ge ne rally cons ide red unacceptable by the owne r s.

Damaged Drain Tile: Soil in the southern part of Minnesota is
ge ne rally of such good quality that drain tile is commonly used to
facilitate re moval of excess mo i s t u re befo re it can cause ro o t
da ma ge to plant s.  Most fields contain an ex t e nsive network of

drain tiles to p rotect those areas that are susceptible to re t a i n i ng
excess water.  Te s t i mo ny ind icated that du r i ng cons t r uc t ion, work
c rews ma de no effort to locate and preserve the ex i s t i ng drain tile
system.  Rathe r, they cut rig ht through the tiles, patching the tiles
after the pipeline cons t r uc t ion was completed.  Ho w e v e r, the work
c rews used non-slotted pipes for the drain tile patche s, laying it
a c ross the pipeline tre nch.  Un fo r t u na t e l y, a drain pipe with no ho l e s
or slots for water does not enc o u ra ge dra i na ge.  Ins t e a d, water mu s t
flow to either end of the non-slotted pipe area and into the ex i s t i ng
slotted pipe befo re it can drain away.  As a result, no r mal water flow
was disrupted and dra i na ge hinde re d.  This led to ina de q ua t e
dra i na ge, plant root da ma ge and lower crop yie l d s.

Soil Compaction: Because pipeline cons t r uc t ion re q u i res the use
of heavy equipme nt, it is common to find that soil on either side of
t he tre nch suffers some de g ree of compaction. The Hu t c h i ns o n
p i p e l i ne compaction was me a s u red to a depth of approx i mately 24
i nc he s.  The effect is that plant roots may not be able to
s uccessfully pene t rate the compacted soils, re s u l t i ng in a
“ p a nc a ke”: the flattening of the roots at shallower de p t hs whic h
leads to lower crop yie l d s. The de g ree of soil compaction is also
affected by weather cond i t io ns du r i ng cons t r uc t ion. One study cited
by a soil expert ind icated that wet cons t r uc t ion cond i t io ns can lead
to greater compaction. In ano t her study by this same expert, cro p
y ield loss was me a s u red for as long as 14 years after cons t r uc t io n
on a major pipeline in this same are a .

Soil compaction has a negative impact on crop yie l d s, but in some
cases it can be mitigated by a technique called ripping the soil.  In
this case, ho w e v e r, the re was testimo ny that ex i s t i ng equipme nt (in
t he area) could rip to a depth of only 12 to 14 inc he s.  Cons e q u e nt l y,
t he soil compaction problem at a depth of 24 inc hes could not 
be re s o l v e d.

Erosion of soil in easement area.
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Lack of Soil Compaction: Soils disturbed du r i ng the tre nc h i ng
p rocess ge ne rally have a greater mass because mo re air is cont a i ne d
in the soil.  Over time, this fill soil can settle as much as 30 perc e nt .
In this case, soil was re t u r ned to the tre nch after cons t r uc t ion of the
p i p e l i ne, but it was not ade q uately compacted.  This created a
number of pro b l e ms.  One fa r mer reported that his harvesting
e q u i p me nt became mired in the pipeline tre nch because of soft soils,
a nd he had to be pulled out.  Several fa r mers ind icated they felt a
dip every time their harvesting equipme nt passed over the tre nc h .
O ne fa r mer suffered substant ial equipme nt da ma ge when the fro nt
of his harvesting equipme nt tipped into a low spot in the tre nc h
a rea and struck the bank on the other side, bre a k i ng several no s e
p o i nt s. His cost to repair this du r i ng harvest time was mo re than
$4,000 in labor and parts.

No r mal fa r m i ng activity accelerated the settling process and
c h a nged the contour of the land.  This in turn impacted the no r ma l
water flows or dra i na ge on the fie l d.  Water tends to take the path
of least re s i s t a nc e.  As the tre nch area settled, water followed the
de p re s s ion or channel created in the tre nch.  In some are a s, this
c reated new wet spots in the field and was expected to inc re a s e
e ro s ion over time.  One property owner had to have a berm built to
divert water and cont rol ero s ion.  This took land out of pro duc t io n
a nd int e r f e red with established plant i ng and harvesting patterns.

T he re was an add i t io nal concern that the pipeline tre nch, with its
s oft soils locked between the compacted soils of the tre nch side s,
would act as a water collector – allowing water to follow the tre nc h
to areas where it would pond or otherwise saturate the soils.  In
s o me cases, add i t io nal drain tile will need to be installed to addre s s
new areas of excess water.  What can be conc e r n i ng is that some of
t hese water pro b l e ms may not show up for several years.  How do
r ig ht of way prof e s s io nals and commissio ners de t e r m i ne
c o m p e ns a t ion based on ant icipated future da ma ge ?

Yield Loss and Additional Costs: All of the pro b l e ms de s c r i b e d
above can be expected to lead to a loss of crop yie l d, not only in
t he pipeline easeme nt area but in temporary cons t r uc t ion areas as
well.  The de g ree and du ra t ion of crop yield loss are somewhat of a
g ray area because differe nt ex p e r t s, using differe nt assumptio ns, will
f i nd and report varying levels of da ma ge.  In this case, a study
p re p a red by one soil expert looked at crop yields on a major na t u ra l
gas pipeline cons t r ucted in the area.  In that report, the expert was
able to me a s u re crop yield losses in the easeme nt area in the
fo u r t e e nth and fifteenth years after cons t r uc t ion, although yie l d
losses diminished over time. 

T he de g ree of care used du r i ng cons t r uc t ion of this project cre a t e d
a dd i t io nal pro b l e ms.  Specific a l l y, the re were ind ic a t io ns that
c o ns t r uc t ion debris was pushed into the pipeline tre nch and burie d.
As least one fa r mer lost a milk cow which ingested a piece of burie d
f e nce wire that perfo rated its stomach.  Add i t io na l l y, in re s t o r i ng the
s u r face area, the re were ind ic a t io ns that top soil was mixed with
subsoil in some are a s.  A local newspaper reported on fo r merly ro c k -
f ree top soil that was now littered with rock in ma ny are a s.  Mo s t
p roperty owners affected by this pipeline project reported having to
use ex t ra fertilizer in an attempt to mitigate the impact caused by
soil mixing. This had a direct negative impact on crop yields in tho s e
a reas which was expected to last for ma ny years. In a dire c t
c o r re l a t ion, if the expected pro ductivity of the field de c l i ne s,
c o m b i ned with hig her pro duc t ion costs, the ma r ket’s re a c t ion is to
d i s c o u nt the value of the fie l d.

N o n - P hysical Damages

Easement rights: B e y o nd the phy s ical impact of the pipeline
p roject, the re were nu me rous impacts related to the easeme nt
t e r ms and cond i t io ns imposed on the land.  The blanket easeme nt
c o nd i t ion was me nt io ned earlie r, but a mo re tho rough exa m i na t io n

of the easeme nt terms is ne c e s s a r y. Initial offers to
p roperty owners inc l uded an easeme nt de s c r i p t io n
that de f i ned the taking as a 50-foot wide strip of land
on t he owner’s land parcel. Ho w e v e r, at no time was
t he location of the pipeline within that fie l d
s p e c i f ically ide nt i f ie d.  As a result, the conde m n i ng
a u t hority took the rig ht to a 50-foot wide strip of
l a nd any w he re on the field that it want e d.
F u r t he r mo re, the easeme nt do c u me nt gave the
c o nde m ner the rig ht to move the 50-foot wide strip
for any reason it want e d.  The end result of this
c o nd i t ion was that the conde m ner took the rig ht to
occupy any portion of the field at any time,
effectively cre a t i ng a blanket easeme nt over the
e nt i re fie l d.  For those property owners who accepted
t he initial of f e r s, this issue could only be corrected at
t he owner’s ex p e ns e, as the conde m ner stated that it
had no re q u i re me nt to go back to those owners and
ma ke corre c t io ns.
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Closely related to the issue of blanket easeme nts is
t he lack of re c o rdable surveys for the pipeline
l o c a t ion.  Initia l l y, the cons t r uc t ion was do ne on a
fast track sche dule whe re the cons t r uc t ion cre w s
b a s ically showed up one da y, arbitrarily de c ide d
w he re they were go i ng to tre nch and then ran the i r
e q u i p me nt through the fie l d.  It was reported that
t hey took occasio nal G.P.S. re a d i ng s, but no ne of this
i n fo r ma t ion was shared with the property owne r s.  As
t he he a r i ng dates appro a c hed in the spring of 2006,
a full two years after cons t r uc t ion had been
c o m p l e t e d, as-built surveys were still unavailable to
t he property owne r s.  It was not until a few da y s
b e fo re the he a r i ngs that surveys of the seven test
cases were completed and pro duced for the pro p e r t y
o w ne r s.  As part of the he a r i ng pro c e s s, the
c o nde m ner verbally promised to complete as-built
surveys for all of the property owners who were part
of the litig a t ion.  No property owner who had settled
e a r l ier or who was not part of the group challeng i ng
t he offers would get a re c o rdable survey of the as-
built pipeline.  As a result, do z e ns of property owne r s
will some day have to spend the time and mo ney to obtain a
re c o rdable survey so that a potent ial buyer of the land will kno w
w he re the pipeline is located.  Those subsequent owners will no t
receive compens a t ion for these future costs.

A no t her int e re s t i ng term and cond i t ion of the easeme nt do c u me nt
was that it gra nted the rig ht “. . . to ent e r, from time to time, upon
R e s p o nde nt’s Land s, along any routes re a s o nably convenie nt to
Pe t i t io ne r ...”  While gra nt i ng access to the easeme nt area is a
no r mal part of any easeme nt, what was unique in this situa t ion is
that the conde m ner also took the rig ht of de t e r m i n i ng how access
would be allowed.  In this case, the lang ua ge allowed the
c o nde m ner to enter the owner’s field at any point, cross any part of
t he fie l d, and leave by any route it want e d.  The re was no
re q u i re me nt on the part of the conde m ner to minimize the impact
of its access rig ht s, nor was the re any lang ua ge inserted that
re q u i red the conde m ner to reimburse the owner for any crop loss or
o t her da ma ges caused by exe rc i s i ng its access rig ht s.  The effect of
t hese access rig hts was to place all future cro p s, any w he re in the
f ie l d, at risk of de s t r uc t ion any time the conde m ner de c ided to ent e r
t he field for almost any reason with no ex p e c t a t ion of compens a t io n
a nd no re q u i re me nt of advance no t ice of ent r y.  Cons e q u e nt l y, the
risk of yield loss was inc reased for each property burde ned by the
b l a n ket access cond i t ion cont a i ned within the easeme nt do c u me nt .

F i na l l y, the easeme nt do c u me nt did not indemnify the pro p e r t y
o w ner against claims from others re s u l t i ng from the cons t r uc t io n ,
o p e ra t ion or re moval of the pipeline.  Nor was the property owne r
p rotected against claims by the pipeline owne r / o p e rator for any
da ma ge caused by no r mal fa r m i ng opera t io ns permitted in the
e a s e me nt area.  It also allowed the pipeline owner to abandon the
p i p e l i ne in place when its use was discont i nu e d.  These issues are

c o m mon in most pipeline easeme nt s, but the property owner is
no r mally given full inde m n i f ic a t ion and re s t o ra t ion pro t e c t io n .

Determining the Va l u e

E m i ne nt do main cases in Minnesota follow the fede ral rule in
e s t i ma t i ng da ma ges whe reby the value Befo re - t he - t a k i ng, minus the
value After-the - t a k i ng equals Dama ge s.  Value refers to the who l e
p roperty (larger parcel), not just the easeme nt area.  The sig n i f ic a nt
d i f f e re nces in values conc l uded by the experts for both the pro p e r t y
o w ners and the conde m ner hig h l ig ht how difficult it is to reach a
de c i s ion on da ma ge s.  It is ins t r uctive to briefly discuss the pro c e s s
that each side used to arrive at its values.

A common but questio nable me t hod of me a s u r i ng easeme nt
da ma ges is the perc e nt - of-fee-simple me t ho d.  The appraiser selects
a perc e nt a ge of the fee simple int e rest value and applies it to the
e a s e me nt area only.  Un fo r t u na t e l y, ra rely in the applic a t ion of the
p e rc e nt - of-fee-simple me t hod is the re an of f e r i ng of ma r ke t - b a s e d
support for the perc e nt a ge rate applied to the fee simple int e re s t
unit value.  In this case, the conde m ner’s expert used 50 perc e nt of
t he fee simple unit value, mu l t i p l ied it by the total easeme nt are a
a nd labeled it da ma ge s.  As it relates to the fede ral rule fo r
e s t i ma t i ng da ma ges (as re q u i red by the court in this case), the
p e rc e nt of fee loss was subtracted from the Befo re - t he - t a k i ng value
to arrive at the After-the - t a k i ng value. This creates a circular logic,
because the appraiser estimates da ma ges to find the After-the -
t a k i ng value which is subtracted from the Befo re - t he - t a k i ng value to
f i nd da ma ge s.  The estimate of da ma ges based on circular logic do e s
not comply with the fede ral rule.  Furthe r mo re, the idea of
e s t i ma t i ng da ma ges so that you can find da ma ges is fa r - f e t c hed at
best and uns c ie nt i f ic at worst. 

Damage to equipment after sinking in soft soil in trench.

N OV E M B E R / D E C E M B E R  2 0 0 6       R ig ht  of  Way       3 5



This circular logic is illustrated in the table above.

T he int e re s t i ng part of the perc e nt - of-fee-simple me t hod is that it
will never ide ntify severa nce da ma ge s, because it is only applied to
t he easeme nt area.  The expert for the conde m ner looked at do z e ns
of sale tra ns a c t io ns and int e r v iewed both buyers and sellers.  He
c o nc l uded that buyers did not attribute any sig n i f ic a nce to the
ex i s t e nce of a pipeline on fa r m l a nd they purc h a s e d.  Thu s, verbal
s t a t e me nts by ma r ket partic i p a nts were used to eliminate severa nc e
c o nc e r ns.  This same expert pro duced a separate study of pipeline
impacts that cont ra d icted this conc l u s ion.  That pipeline impact
s t udy, when subjected to a ma t c hed pair ana l y s i s, clearly
de mo ns t rated that sales of fa r m l a nd with a pipeline sold for less per
a c re than did fa r m l a nd without a pipeline. Cons e q u e nt l y, severa nc e
was de mo ns t rated in a fo u r - c o u nty area stud ied for this ne w
p i p e l i ne. The dilemma for appraisers and de c i s ion ma kers is to
de c ide what carries mo re weig ht; verbal stateme nts by ma r ke t
p a r t ic i p a nts or actual ma t c hed pair comparisons of tra ns a c t ion da t a
by those same partic i p a nt s.

T he valua t ion expert for the property owners used a differe nt
a p p roach.  His study involved 67 comparable sales in a two-count y
a rea.  Basing the unit of comparison on tillable acre a ge, the da t a
was analyzed on a bulk basis for tre nds in pric i ng related to size,
a d j a c e nt buyer influenc e s, access road influences (gravel or
paved), location and crop equivalence ra t i ngs (CERs).  CER is a
p rocess of ra t i ng soil types and chara c t e r i s t ics and calculating a
w e ig hted point re f e re nce for each property in the count y.  It can
be used to compare the expected pro ductivity of a parcel of land
for crop pro duc t ion.  A buyer, given the cho ice to buy a field with
a CER of 75 points or a field with a CER of 88 point s, would kno w
that the hig her CER ra t i ng would pro duce a hig her crop yield if all
o t her inputs were held cons t a nt.  Tre nds in the data supported a
s l id i ng scale for land prices positively correlated to the CER ra t i ng s
of the land.

With all factors cons ide re d, the data tre nd analysis and
ma t c hed pair analysis used by the property owners’ ex p e r t s
clearly de mo ns t rated a loss in value to the ent i re field whe n
a pipeline was pre s e nt.  Combining the pipeline impact study
data by the conde m ner’s expert with the land study by the
p roperty owners’  experts resulted in a clear pattern.  In fo u r
of the six count ies through which the new pipeline passed,
fa r m l a nd with an ex i s t i ng pipeline sold for substant ially less
than fa r m l a nd without a pipeline, some t i mes by as much as
$400 per acre for the ent i re fie l d.  The ra nge of impact was
related to whe re the pipeline crossed the pro p e r t y.  A pipeline
that went through the middle of the field had mo re impact
than a pipeline that crossed the corner of a fie l d.
C o ns e q u e nt l y, although the buyers the mselves may say that
an ex i s t i ng pipeline did not influence pric i ng of land, the
t ra ns a c t io nal data of those same buyers de mo ns t ra t e s
o t he r w i s e.  Clearly, any t h i ng that impacts crop yie l d s,

i nc reases risk of ownership, and results in future losses will also
impact pric i ng. 

In this case, initial offers to property owners for easeme nt rig ht s
w e re ma de at approx i mately $2.50 per linear foot.  At the
c o m m i s s io ners’ he a r i ng, the offers were approx i mately $4.00 per
l i near foot.  The commissio ners awarded a ra nge of $6.00 to $11.00
per linear foot for the test pro p e r t ies and, in an unu s ual mo v e,
imposed cond i t io ns for inde m n i f ic a t ion and re s p o nsibility for future
drain tile system fa i l u re s. The re a f t e r, the two sides me d iated a
s e t t l e me nt whe reby Hu t c h i nson did not oppose release of $150,000
deposited with the Minnesota Departme nt of Ag r ic u l t u re pursua nt to
a Stipulation Ag re e me nt between Hu t c h i nson and the Enviro n me nt a l
Q uality Board. This raised the cash portion of the settleme nt, with 
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Rocks left in easement area after construction.

Estimating Damages:
Fe d e ral Rule vs. Circular Logic

Fe d e ral Rule

A  =  Befo re Value of  the Larger Pa rc e l
- B  =  After Value of the Larger Pa rc e l

C  =  Dama ge s

A  =  Befo re Value: Unit Va l u e
- C  =  Pe rc e nt of Fee Loss (Dama ge s )

B  =  After Value: Unit Va l u e

T h e re fo re :

A  =  B e fo re Value of  the Larger Pa rc e l
- B  =  After Value of the Larger Pa rc e l

C  =  Dama ge s

C i rcular Logic



i nt e rest, to approx i mately $9.75 per linear foot. In add i t ion, the
me d iated settleme nt inc l uded the fo l l o w i ng cond i t io ns :

• No n - e me rge ncy access routes de s ig nated by the property owne r,

• No t i f ic a t ion befo re entry onto the owner’s pro p e r t y,

• Compens a t ion for future da ma ges related to pipeline opera t io ns,

• Va c a t ion of easeme nt in event of pipeline abando n me nt and  
re moval as ne e ded per property owner’s cons t r uc t ion of 
i m p ro v e me nt s,

• Restric t ion of easeme nt to a single pipeline (add i t io nal pipelines 
re q u i re add i t io nal easeme nt s. )

• Pro v ide and gra de add i t io nal top soil, as ne e de d, to alleviate 
s e t t l i ng of surface areas in the easeme nt are a .

T he final award re p re s e nted a compromise between the valua t io n
t e s t i mo ny given by the ex p e r t s.

T he me d iated settleme nt adds the pro t e c t ion property owners ne e d
w hen a pipeline burde ns their pro p e r t y. To put the final award in
p e r s p e c t i v e, du r i ng the study period in the area, ge ne ral land pric e s,
with a few exc e p t io ns, were between about $2,000 per tillable acre
to $3,400 per tillable acre. Based on a 50-foot wide easeme nt, the
i n i t ial $2.50 per linear foot offer equates to approx i mately $2,178
per tillable acre; the $4.00 per linear foot offer at the he a r i ng s
e q uates to $3,485 per tillable acre; and the me d iated settleme nt ,
after commissio ners’ award, equates to $8,494 per tillable acre.
Clearly the award in this case reflected loss in value to the ent i re
f ie l d, or severa nce da ma ge s.

Conclusion 

This was a pipeline easeme nt case that started out poorly and
de t e r io rated as it went fo r w a rd. While much has been written about
how to ma ke the utility cons t r uc t io n / r ig ht of way acquisitio n
p rocess go mo re smo o t h l y, this project was a case study in
e v e r y t h i ng a conde m n i ng authority should not do. From the
b e g i n n i ng (ina de q uate offers of compens a t ion and threats of
e m i ne nt do main taking) to the end (conde m n i ng authority fo u nd in
v io l a t ion of its own agric u l t u ral mitig a t ion plan and commissio ne r s ’
a w a rd), it was a negative ex p e r ie nce for all partic i p a nt s.

T he duty of a conde m n i ng authority in emine nt do main is to ma ke
t he property owner who l e.  It is not to acquire property rig hts as
c heaply as possible.  This is the true me a n i ng of the term “just
c o m p e ns a t ion.”  The re is always a tra de off between tre a t i ng
p roperty owners fairly and litig a t ion ex p e ns e s.  For the appra i s e r,
t he re is no substitute for tho rough re s e a rch and common sens e
a na l y s i s.  A new pipeline cons t r ucted through good quality fa r m l a nd
causes much mo re da ma ge than can be seen by looking at the
s u r face of the land.  Easeme nt terms and cons t r uc t ion activities can
lead to greater risk in ownership, future crop losses, and a
f r u s t ra t i ng long-term re l a t io nship with an easeme nt owne r.

Water in the easement area after construction.

Construction debris recovered from easement area.
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