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Benjamin Franklin, in writing to his son on May
12, 1784, confided that 60 years earlier Cotton
Mather advanced the following advice: “You
have the world before you. Stoop as you go
through i, and you will miss many hard
thumps.” It is from the perspective of one with
more than just a few gray hairs around the
temples that [ would like to share some thoughts
from my personal school of “hard thumps.” [ am
mn?iﬂﬂ!:d] hﬂ-"—ing ! I.'Cﬂ.d ﬂm’ﬂral bﬂﬂlﬁﬁ o
. negotiating techniques and drawing from my
own experiences, that it is impossible to create a
compendium of every scenario the negotiator
will face and its a fools game to think you
can have a strategy in hand to avoid all
the “slings and arrows” hurled by owners.
Someone offered that the best offense is a ﬁ;}d
defense. What I offer are some of the basic
elements that will permit you to be prepared
to meet these negotiating chaileerfés with
preparation and knowledge. Seasoned vererans
of the “Negotiating Wars' may find many of
these tips and strategies as little more than
common sense and second nature  if that is so,

Emd job; you are not my prime target. It is my
ope in writing this article to better prepare the
neophyte, who is not as well girded for this
mental joust, with the information and tools
 that will allow him or her to avoid the pitfalls

that many novitiates fall prey.
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PRE-OFFER : .

Preparation of the right of way contract requires the compilarion of
information from many different sources, induding the appraiscr’s diary,
the appraiser, the appraisal, the project designer, the right of way file, the
right of way enginesring files, the tite repore and cven 2 review of the
public records as it relases to title exceprions. In establishing credibility
with the property owner and in responding m his or her questions and
requests, it is essential that the agent have a thorough knowledge of the
property, the project and the surrounding area,

APPRAISAL. The agents first wak should be a thorough
reading of the appraisal with an cve toward the appraiser’s analysis of the

preparing the right of way contract the agent should obrain dara an
changes of grade, access denial, remporary construction essements,
methods of construction, duraton of construction and specific
construction. foamres including the height of retaining and sound
atrenuation walls, construction staging, frontage roads, on and off mmps,
interim and ultimare traffic parterns that may impact the use of the
owner's property. The purpose of this discussion is owo fold: first, it assures
the agent that the dsign has not changed subsequen to the completion
of the appraisal and, scoond, it will allow the agent w make 2
knowledgeable and convincing presentation to the owner The agent
should make every effort o ask

“construction in the manner proposed,”
the logic in the approach o value, the
analysis of the comparable dara and how
these factors suppore the conclusion of
value. Other informarion contained in the
appraisal report, which should be of

J\.- ':lu-l.'h‘l:hnl' d’li AL “W'!II'I
ask if the owner were an active

participant in the discussion.
RIGHT OF WAY
FELE. The rght of way file is

particular interest o the acguisition agent,
is unrccorded interests (lessess or tenants
nwning rl:EJt]r], construction contract
work, and cost-to-care damages. The
appraiser’s diary and follow-up discussions
with the appraiset are good sources fur the
unwritten story that may be significant to
the acquisition agent’s preparation of the
contrace and first call presentation. The
diary may set-our a number of facts dia
the agent should be aware of before he-
makes the fimt offer presencacion,
induding the reladons berween the
occupant of the property and the owner,
personal | property or - appurtenance
ownership dispures and the demeanor of
the owner or lessee toward the agency or
the project. In many cses, the appraser
wall have copies of unrecarded documents
_obrained from the granror ar the tme of
the appraisal, eg. leasss and month-to-
month agreements, i i

an imporane  source  for
hackground information, There
may bhe a Hhisory of
communication ar palitical
inquiries that would be useful
knowledge in  the agent’s
: inn for the first call,
RIGHY OF WAY
ENGINEERING. The
Right of Way Enginecring wnit
is a2 viedl source for hisworical
informarion  that iy hee
perinent o the  cument
assignment, Mose Righe of Way
ﬁn;in::ring Lnits  m@inTain
data records os previons
sLyuisivions,  imdudiog wleanda
: _ and tidle policies, they alsa
¢ maintain infermation  an

such as steer relinguishments,
tract maps, casements, erc. In
the case of partial acquisitions,

TITLE IIE'P{} RT. The tide repont
is the fundamental means of avoiding the
acquisition of bad title and creating errars
or omisions in the prepartion of the
right of way contract; and, as such, it &
criticel that the agent has an up-o-date

establishing that  recorded
interests are ouside  the
acquisition area can eliminare
the rieed to dear ouny de
exceptions. The resources and
right of way enginesring saff

title report. However, from experience, 1 :
know that a current ritle report is not always available and the agent is
forced to improvise with the obd title report pending receipt of the
updated report. Because of this sysemic deficiency, it is imperative thar
the agent questions the grantor regarding any encumbrances or vesting
‘changes that might have ocearred afer the date of the old report.

The agenc should als show due diligence in reviewing the dde
exceprions contained in the report. A preliminaty determination should
b made or co whiether ek m'rl;;m wnill hawe an adeers |rn|1nr'r'|‘m tha
agency’s ditle, o not. Adverse exceptions in the title report should have 2
corresponding dause in the conmact showing 2 positive method of
clearing the item from the title, ¢.g. full or partial reconveyance, quitclaim
deed, assignment of lease; erc. Careful contrace crafting ac this seage will
avoid rerarn tripe for contract modificaions and virmally climinae
musundersmndings.

DESIGN . Discussion with the Dksign engineer is an imporrant
preliminary step for all new file assignments, but i is particularly critical
for the agents understanding ‘of a “partial take” acquisition. Prier to

can provide invaluable assistance in preparing an accusate contract
document. ;

FIELD REVIEW, lethaps the most critical dement of the pre-
offer preparation is a review of the neighborhood. The review allows the
agent to geta real sense of the dynamics of the project an the communicy
— how will the project affect schoals, sores, transportacion parterns, etc.?
Through observarion and communication with the neighborhood, the
agent can assess the reception he or she s likely 1o receive at the door,
Project related blight or anti-project signs in the vicinuty of the project
could be red flags thar will allow the agent 10 anticipate and be prepared.

Alsa, the agent should spend time looking at the comparable sales and
checking the neighborhood for recent sales activing The agenr can bet dhat
the owner will be on top of the latest sales especially if they are favorable
102 higher settlement amount. By the same tolen, the agent can use static
or falling market informarion to demonstrate the faimess of the offer
and bring the owner back o reality if his settlement expecrations are
overly ambitious.
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various recorded documents,
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FIRST IMPRESSIONS ARE LASTING

Since first impressions are aften lasting, the agent should rake excreme
care in placing himealf or herself and their emplover in the best possible
light. Here are some thoughts for the apent w consider before that all-
importane first mesting with the owner:

* The Contact Call. In making the initial call to the owner for the
appomntment the agent should:

- C..-_.m-f}- a l:ricnd]}'. calm, relaxed, |m|i|:: and{m]:la.lhﬂi.c atuirude -
never pushy, arrogant, demeaning or insensitive.

— Refer w yourself as an acquisition agent rather than as a negotiator,

— Mever use the term “mke,” use terms such as "purchase” o
“acquisition.”

— Rraee o Aear puarpoes e the call *1 waaild Lilke rnoareanges an
appointment to discuss the acquisition of your propery for the

project.”

— Be flexible. The governmenr's need for the property has already
placed the owner under some degree of stress; the agent should
minimize the owner's apprehension by selecring 2 ime and place
convenient wo the owner,

— Listen for informarion
and learn about the
owner's artivode — anger,
uneasingss, lack of
TESIONSIVETIESS,
emotional outburis,
negacive thoughts aboue
the project, etc.

+ Whar should | wear? The
agent should consider the
type of owmcrship, the time
of day; the meeting
locanon, and the owners
sonnomic, social and
wolucatiormal 'hu.d:ﬁmun.d o
determine appmprim
atrire, For instance, it %
would be perfectly logical 1o meer a bankzr ar his office in a three-
plece suit, while that same artire in acquiring a farm or sabage vard
would probably be very our of place. Since the incent is w establish
rapport with the owner, it is imporeanc 1o place the owner ar ease by
not wearing clothing that will ser you apart = you don’t wan 1o be
shunned as “the man” or a government burcauerar whe has licle
undersaanding of the neighborheod or the people whe live there. And,
regardless of the level of attive worn, it should ahways be near, clean
and presentable = just because you are purchasing a machine shop,
doesn’t mean that you should have parches on your deeves and Frayed
cuffs,

* Automnobile. One of my colleagues suggested chat agents never drive
anything better than a lare model Taurus becauss it makes us look wo
“prosperous,” This may be taking it a bic far bur the agent’s car should
be neat and clean. While a minor point, the appearance of the agent’s
car may influence how some owners view your professionalism.

s Demeancr, The agent should be friendly, calm, relaxed and polive -
never pushy, ammogant of insensitive, Unless 4 cultyral barrier exists, the
aprent should extend & warm, firm (not bone crushing) handshake m
the owner. With respect to the owner’s wife, current eriquerre leans
toward shaking her hand if she extends it, otherwise, probably not

* Tenor of negotiations. The agent should never give the owner the
impression that our discussions are hargaining sessions. The agent
should introduce himself as an “soquisiion agent,” not as a
“negotiaror,” since most people view negotiations as a “give and rake"
or bargaining process,
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SETTING THE STAGE

Before effective negotiarions can make place, the stage must be sex; and the
successful negotiator knows thar the firse step in the process is to obtain
information, This activity includes looking at the property, listening to the
owner, observing and arempting to read the owners nonverbal
communication (hody language — arms crossed and dosed, voice inflections

- high picched, animared and nervous, or mdim and smeldering with

anger).

. g";lrcru: the property with owner, A tour accomplishes several things, first
it allows you to see the propery and make meneal notes an the
appraiser’s analysis and opinion of value, Second, it allows the owners
to share information thar they feel is important about the property —
lizter: amenrively: Third. if the owner is upser. vour tour allows him o
vent before the actual presentation begins. Fourth, a review should
allow you 1w make personal observations that will promote interaction
and establish rapport. By noting family phoros, a lovingly cared for
garden or a novel interior design can assist in finding common ground
and a receptive ear, Discuss the owner's job, hobbics, neighborhood,

o anything that will stmulate
interaction and rapport.
* Choose the field of baztle.
Since you have papers that
you will want m review with
the mwner, you will want a
flat surface with sufficient
seating and appropriate
lighting, While reladng and
less confroneational, avoid
sinking ineo that comforable
couch in a living room; there
is no way to keep the owner
focused on the your
presencancn and maintain
effuctive sontrel ar,mr
documents. You should make
—— every cffort to find a table, 2
counter, 4 desk, and some hard surface that can be a umﬁnng I::l:ljﬁ'l:
that will allew the agent o limit the owner’s range of focus and engage
the ownet through the presenation and review of documents in close
proximicy. A hard surface, eve contact and interaction are critical if an
effective first offer presentation is to be made.

* Let's do dinner. Dinner fype meetings should be avoided, as there are
far too mary distractions, nor the least of which might be sop sauce
spilled in the middie of your contract, To remain clear-headed,
focused and professional, offers of alcohalic beverages, whether ac a
lunch, dinner mesting, or an owner’s home should be avoided. If your
perception is that rejection of the owner’s hespitality would place the
negotiations at risk, ask for warer or soda.

SHOWTIME — THE FIRST WRITTEN OFFER

Through the school of hard knocks, 1 have found that the following tips
to be most useful in avoiding some of the warse pitfalls during the first offer
PrescOration,

* Abways be prepared. Prior 1o meeting with the owner mke some ome

and review the file, vour notes, the appraisal, design fearures and any
other documents thar may be subject to discussion. While you should

have abtained the informarion in advance, it can’t hurt to refresh your
memary.

* (et organized. The agent should have all of the materal w be
presented organized and in sequential order. Using paper clips and
folders to segregate material cun be an effective means of making a
cohesive, smooth, and succine presentarion, as each part of the
marerial is completed, it is reclipped ot returned to its respective



falder. Turning pages over as they are
commpleted eliminates the porential fos
confusing the marerial

Know your product. Even though [ have
mmade first offer presentations dozens of
times before, [ abways review the
enticlement detrers, the coneracts and ocher
brochures in advance of meeting the cvners
tov be sure [ have the conceprs cleary in
mind. Nething is more embarrassing chan
tr have an owner who knows mere abour
the project. the relocarion enddement

DRI TATS atud the law than the PN, Iris
important o remember that virually
everything you know can be found in cyber
space, and more and more owners are
reading the matenial before you arrive

Be honest. If vou're like most af us you
aren't paid enough to be anything else. I
you are uncertain of your facts, or don't
know the answer, edmit your shortcoming
and make the commitment o research the
marter and supply the awner with the
correct answer. Mever cast yourself in the
rede of a shysrer who will rwist or shade the
facrs v mike the deal.

Be yoursell, Trving 1o play a par will only
malee vou appear insincere, use the
technigques and serategries thae feel natural
and discand those thar feel awkward or
e\.ll:ulgrl_i fram WoHaT wsual persona,

Follow the Golden Rule. It is impostant to
remember thar ewmners have been placed in
a devation not of theis choosing, chey mvay
be under a grear deal of seress and may not
act as they would in normal social
sinsations, The agent on the other hand
should be professional and trear the owner,
as he would like to be treated if he or she
was caught in the same difficult situation.
Remember, unl you have walked in the
other person's shoes, it is impossible 1o
understand the journey he i scruggling
through. Your charge is o anempe w place
vourself in the ewner’s shoes

Use the Funnel Technique, The funnel
rechigque, which is thoroughly discussed in
the TRNA publicacion Principder of Right of
Wy, is an effective means nfku‘using thee
negodiation process on exploring and
teselving those issues that are prevenring
the owner from signing the coneraces
Review the benefits of the parchase. In the
case af all federally funded scquisitions,
e me oy ditle Vi pes, ow o oo, o
sales commission, the rransaction is an all
cach deal with no contingendies, no
property defect disclosure is required o
warrantee fees 1o protect the buyer (excepe
for hazardous waste cleanup), there are
relocarion benefirs (after verifying legal
residency), potential income tax |.||.n_rrrH.':1|!
on the involuneary conversion of an asset,
and, in the case of Califormia, invaluntary

conversions for HWL"l’nﬁu'l'll |‘:l||ri|:1'h
rranster the existing propercy tax base (with
some restrictions) to the replacement
property. These ane pml;crl:l.d POSIEIVES 1N
support of government agency purchases
and the agent should use them w advaniage
by pointing them out 1o the owner during
the negotiating process,
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White it down, Time has a way of distorting
and -.'|t'-L|{|lr'-H e Memany; paper and ink
reangin wloas annd nuuyenilee, Always

W YL |I‘|':|I|E;||l'-' ﬂr'.llv L |EF'|I_'[". '.II:NIIH ﬁ_l': WY
never rl‘.:| H3 Your |!|{']r:|’|.|.'. [ ]:'ll C=iVERl D
capturing the mood of the momen, kesp
your rermrks professional, In many states,
these personal thouphts thar seemed
purifying ar the moment, can be marn up
through discovery and may end up as an

- o

embarrassment to you and your agency in

COLECT.

v ] i\fL"J'llI'uH. One of the maost crivical skills an

agent brings o the negomiating rable is the
ahility to listen and grnumr]i' F i
understand the other person’s point of view
It is very imporrant that the agent remain
objective, listen withour incerupting or
seacting, defensively, Paraphrasing or asking
questions is 4 form of active listening that
will generite trust, clarify
misunderstandings and promore rapport
thar will assist in resoly ing sLes,

Dion’t take che bair. Cramers will sometimes
test the agent with sarements thar are
designed o exacr a reaction and cest
whether hefshe can be trusied. The agent
hl'llilllll\.l ]“:II’ll' lf\"r'l:'l:u' 1'!]::!” [ igl'l':'lrl:' |I'|;'
barbs and meer the |_|1:-§|'!|:||gy with |_'||||'|3,|[|:.-'
and imnerest in the problem. MNever ighore
or antack the owner’s position

When things heat up, call for a cooling off
period. 1f the owners, or you, are losing
perspective and objectivity because of anger,
it is rime for a cooling off period. Scare your
observation thart things seem to be gerting
out of hand and propose thar another
meeting be scheduled when a more
temperate discussion can make place. Often
the mere recognition is enough o rstore
rationality to the discussion,

The power of silence, There are times when
saying nothing s the most effecove ool in
the apents toolbox. Agents must be aware
of those nmes when they have presenred
thier race and the foor helnngs wo athees
Winston Churchill once said, “Silence
enfances one's authoricy.” Louis Mizer in
his book Thisking ar Yowr Feer stared, “The
artful pl:'i'nnncr knows thar rhythm
parteens require silence oo, and nothing is
more dramatic and effective that a long
maorienless pause after a starement. T
permits absorption of the thought Tr
permits reflectien. But more imporant, it
m|11|'u.-|~; attention oo whart has been said as
|r an iralicized finger had been pointed ar

it

e ohservant, Since it has been noted thar
berween B0 percent o 90 percent of
communicarion is pooverbal, the agent
should abways be vigilane to observe body
IJ:'I[;\'.IL-I%I.' closed arms, |3||r-uc-|1 ||;'l:-..
l'c'igm-:':n, lass ol focus, ec. thar indicares
rhar the owner 15 no ru,\|1'.-'i||_‘g; VoL
miessape. 1F you sense you are osing the

LIV R UL DL LRI, aah thie wwaags T
AT, and :-'|rI-:'s1||'-I [£4] 1,|;:':|| with the issue
i'il:?l is -.'.ms\.il'l-_!_'| I|'L(‘ ||in.l||.!a.\. aF ||.‘:|".i. |r‘.. |.|u. s,
Encourage questions. If 2 negotiated
sertlerment is o occur, it is necessary thar
the owner understand whar has been placed
cn the mble as an offer and terms. One
good way w find our if the message has
been received s o ask for feedback from
the owner. At the conclusion of each



',|;¥Dr|11;'|1t |:1F|:|:||: :|_1:|'|_-‘.,'.q_-|1t,;|,|:|,|::|r|I :_!|$k I:llt- 11T Fowr bt resscrion 1o whiat
has been sid, By -IJ{III]E this the AEENI Can derermine wherher the
message has been received and whar issues might need further
discussion.

SEARCHING FOR COMMON GROUND

= Win-Win Negoriations (Problem Sabving). Although our flexibility as
ACqUESIEION AgEnTs is limited in many ways to the appraisal product
we receive, the agent should listen to the owners eoncems and
areempre o develop exzative solutons
thiat will resolve the e duat ae
stymieing the settlement. The agemt
should solicit solutions from the owner
annd b willivg v ok wumasdss i Les
to find a win-win solution. Many rimes
the issue is not ashout money; the owner
may need a larger driveway than the one
propased or assistance in finding
qualified consultants o complete the
cost to cure work.

* Esaablish negotiation goals in advance.
Although “equal protection” provisions
of the law limit the Aexibiliny
government negoritos have in reaching
settlernents thar differ from dhe
::mlnv\.-t;l,l appraisal amounes, the agene
‘-I|{||_||l.! l‘w Wﬂl:ﬁ (1§ I\i;:i'l.'l' gl'l.l'.”'llj 'I.'!'I'Il'f\'.'
law or policy will not be breached.
Whenever an owner indicates an offer is
unacceptable, the agent should review
the owners demands, establish a
negotiation goals lise and then prioritize
each item from the insignificant ro the
nonnegotiable, Beginning with the
miner ssues the agent should conmnue
a quid pro quo action until either
agreement or bedrock issues have been
reached, Quite often if some of the
sl issues, such s clawse binguage
modificatsons. can be accommodared,
rapport is established and a spirit of
teamwork is fostered so thar some of the
mope strident issues become tempered o
eliminaced all 11,|[_l|'cl_hr|. The AEEND IS
remain fexible, o= aned I{'!.F’:I!IJ'L\i".'I.' 1]
thie evwner’s ideas, while acknoswledging
the .:||_-_H._'|'u;:|"_~. |.._1;|.;|] aned '|_:||,|-|||_'3,' COMSETINEE.

= "\5;":_1|5',]| I,I1I:'|:_I:II|':.I.1|II.I.111_§"$. Federal
I'I:'E_III:ITIIHI, 49 CFR 24,1027, e wides
for administracive sctilements when such
witlements are “reasonable, prudent and
in the public interest.” It makes litde
sense for the agency to prosecute a case
tor court when a minimal adjusement

will sarisfy the cwner. The agent, and
the agency for thar marer, should

LJFL'H:”:I-" W{igh the cost ::rhul-.ii.ng tor d
poientially tenuous posicion that may be validated in court versus an
administracive setternent chat can be justified by “wailable
information (&g, apprusls, recent court awards, estimated crial
COsts, ar \-dlil,},lll)“ }1mi1|{‘|ri$‘!‘ Itll.{lli ﬁl,l.l,"“ arfs hlml'l A '\l'”,l'."l“rlll..l t.]'\'l-r
the vears, | have noted that many progrun managers seemn 1o feel that
the money they are spending is coming from their personal checking

account and that there is only one tue opinion af value, and that &
the anc arrived at by their appraiser. [ suggest from courtroom
experience, nothing could be farcher from the ruth,

» Peview dace and dme, MNever terminate a d.u.|u151.u. without Setung i

date and dme for 2 follow up discussion that will review progress o
provide a response o issues raised. The contace can be in person or
through 2 relephone conversanon, bur the agent should never kave a
meering with the ewner withour obtaining 2 commirmenr from the
owner 1o a review dane and time,

CLOSURE

* Mever pur off wntil romarmow what you
can do today. Many ewners are loath 1o
miahe a docisimn. The ageai, wei thoowt
heing pushy, should amempt to resalve
the owner’s issues and move to dosure,
But, many rimes owners just need a night
o chink the decision ||Jn1u.g|'|, iF this is
your percepeion, dont press the issue,
give them some space. However, don’t
allow che owner w drift into {what | refer
to as) “avoidance” or “denial.” Be sure
that you make an appoinement to review
the issues a few days hence.

* Genele persuasion. The agent should
have the documents and a pen in front
of, close 10 and in dear view of the
propeny owner. For some people the act
of signing i easier than making a verbal
Commitment.

¢ Closing the deal. Vital to the
acquisition process and one of the most
difficul for the new agent, 15 finding an
effective means of closing the deal, The

first thing to remember is not to oversell
the deal. Onee you feel you have reached
a puint where the owner’s concerns have
breets answered and he has no further
issLes — stop negotating and make the
deal The simplest and most direct
method to close the deal is to simply say,
"1 believe we have resobved all the isues
on your liss of concerns, shall we sign the
documents?"

A FINAL THOUGHT

* Never forget for whom you wordk. Even
though our paycheck comes ether
directly or indirectly from 2 governmental
APENCY and we Tepresent the laxgrvers or
ratepayers as 2 whole, you are equally
charged with being a representative for
the owner: after all, he & a TN payer O 4
ratepayer as well. The owner & relian: on
vou 10 be the conduir for his concemns,
hic questione and hic nesds, and ac much,
you must be empathic o these issues and
bie an effective advocare for a mumally
acceptable resolution of any issue wichin che rules of the agency for
whaom vou are employed.
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