
Once upon a time in the distant kingdom of “East Cupcake” 2

after eating the main course of a meal, there was a cake for
dessert to be divided fairly between two persons.  How should
each person get his or her just desserts? What does fairly mean?
How can the required allocation be accomplished?  Who shall
cut the cake and who shall eat it?  What if someone just wants
to eat one of the plain layers of cake, leaving creamy filling
and icing for others?   What if all someone has are the
ingredients of a cake (e.g., flour, sugar, baking powder,
eggs, milk, flavoring)?  Would it be fair for that someone to
want to charge the marked up price (i.e., enhancement
factor) for a fully baked (i.e., assembled) cake for just one
of the raw ingredients, e.g., the flour?  Should the cake be
valued by the cost of its raw ingredients (reproduction c o s t ) ,
by the price a baked cake sells for in the market (corridor
value), by the price day old bake goods sell for (liquidation

value). Or possibly by a pro rata share of the aggregate value
of the whole course of the meal across-the-dining-table
(Across-the-Fence Value?).   Who gets the added value of a
baked cake, the price maker or the price taker? Or is a baker
justified in selling only single slices of cake for a premium
price to keep people from wanting a free lunch?  What if the
price of a cake is free, i.e., nominal?  How will the baker
prevent a feeding frenzy?  Cake valuation can often be
o b f u s c a k i n g .3

By use of cake baking and cake cutting analogies, herein lies
some of the major controversies between railroad corridor
appraisers and lawyers and non-railroad corridor appraisers
valuing partial interests in transportation corridors.
Va l u a t i o n of utility corridors is no cake walk and can often take
the cake. 4

Rebutting the ATF Corridor
Valuation Methodology

BY WAYNE C. LUSVARDI AND CHARLES B. WARREN, ASA

1 Cake -  “m o n e y, lots of it.” www. Ps e u d o d i c t i o n a ry. c o m
2 East Cupcake – A ve ry distant location out in the sticks, with the implication that it’s not terribly civilized. www. p s e u d o d i c t i o n a ry. c o m
3 Obfuscake, intransitive ve r b. To talk unintelligibly or incoherently because one’s mouth is full of food. www. p s e u d o d i c t i o n a ry.com    
4 Take the cake. To be even worse than all the other bad or annoying things that went before; to be outstandingly good or successful.  En c a rta English Di c t i o n a ry 
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A Ca ke Cutting Corridor Valuation Fa b l e

“ You can’t have your cake and eat it too!” 1

THE CAKE CUTTING ALGORITHM 
PROBLEM IN CORRIDOR
V A L U A T I O N S



he thesis of this article is that one - s ided pro p e r t y
t ra ns a c t io ns, such as easeme nt s, often ge ne rate a wind fall or
a wipeout de p e nd i ng on which party has the mo s t

b a rg a i n i ng power.  A corollary to the above pro p o s i t ion is that
e a s e me nt tra ns a c t io ns often pro duce a by-pro duct value tra ns f e r
that one side or the other tries to capture by use of appra i s a l
me t hods that try to capture the ent i rety of this surplus value fo r
t heir sole gain. Convent io nal emine nt do main appraisal me t ho d s
recognize only negative values (e.g., diminu t ion, da ma ge), or at
best of f s e t t i ng bene f i t s, and thus fail to cons ider invisible, but re a l
value tra nsfers as a cons e q u e nce of the tra ns a c t ion.    

Both the Diminu t ion Theory espoused by lawyers, and the Ac ro s s -
T he - F e nce Theory (ATF) espoused by corridors owners and appra i s e r s,
a re self-int e re s t e d, polarizing, and do not solve the valua t io n
p roblem posed by gra nt i ng partial int e rests in mo no p o l y
t ra ns p o r t a t ion and utility corridor pro p e r t ie s.  

A l t e r na t i v e l y, a severa nce da ma ge option premium mo del and an
a p p ra i s e d - b a rg a i n i ng mo del that mimics “fair ma r ket value” are both
of f e red he re for cons ide ra t ion as solutio ns to the problem of
v a l ua t ion of partial int e rests in tra ns p o r t a t ion corrido r s. A nu m b e r
of barg a i n i ng algo r i t h ms (i.e., recipes) are suggested for fa i r
d i v i s ion of the surplus pro ductivity created by joint use of a pro p e r t y
by an easeme nt. Because no m i nal valua t io ns for partial easeme nt s
in corridor pro p e r t ies may result in the tra g ic overuse of corridors fo r
ne g l igible compens a t ion (the tra ge dy of the commo ns), the nex t -
best system of compens a t ion may be for corridor owners to cont i nu e
to erect econo m ic barriers to entry by charg i ng ATF value pre m i u ms.
But this will not meet prof e s s io nal appraisal standa rds unless one
discloses that ATF reflects Mo nopoly Va l u e.   

Nominal Value Theory: “Let Them Eat Cake!” 
– Marie Antoinette

Real estate attorney To dd Ams p o ker has appare ntly lit a match on
t he stove burner topic of corridor valua t ion in his article “The
Legality of the Ac ross the Fence Appraisal Approach in Emine nt
D o main Pro c e e d i ngs” (Rig ht of Way ma g a z i ne, September/October,
2000). The gist of Mr. Ams p o ker’s article is that when appra i s i ng
t ra ns p o r t a t ion corrido r s, the ATF value of the real estate from the
r ig ht of way is often legally imma t e r ial unless the corridor owner can
p rove econo m ic loss.  Ams p o ker’s objectio ns to the use of ATF values
for rig hts within corridors are :

• No loss is sustained when the re is no profitable use for the 
c o r r idor 

• No loss is sustained when the easeme nt does not affect railway 
o p e ra t io ns 

• No loss is sustained unless the re is actual de ma nd by a third 
party 

• No ATF value exists unless the re is a de ma nd by an abutting 
p roperty owner 

• No loss is sustained if the corridor was alre a dy burde ned with 
an easeme nt 

• Use of ATF sales data is ina p p ro p r iate when the re is no 
possibility of assemblage

• ATF sales are ina dmissible as public age ncy sales 

• ATF values do not reflect the same legal use as the corridor 

• ATF values reflect entitled and finished land values, corrido r s
do not  

A ms p o ker even goes so far as to point out re c e nt court de c i s io ns
w he re no m i nal corridor valua t io ns were ex t e nded to fee simple
estate acquisitio ns not just easeme nt s.  In sum, accord i ng to
a t t o r ney Ams p o ke r, the legal re l e v a nce of the ATF corridor valua t io n
t he o r y, and its cousin the Repro duc t ion Cost Me t ho d, is confined to
only those situa t io ns whe re the re is ade q uate pro of of loss of some
p rofitable use of the area of the corridor taken or enc u m b e re d.
A ms p o ker’s re v iew of case law may have the effect of pushing AT F
v a l ua t ion theory from the cent e r l i ne to the fringe of accepted
c o r r idor valua t ion me t ho d s.           

Defense of ATF Theory

R ex fo rd M. Shaffer, Jr. and Arthur G. Rahn in “ATF Appraisal in
E m i ne nt Domain Cases: A Rebuttal” (Rig ht of Way ma g a z i ne,
Ja nua r y / F e b r uary 2001) agree with Ams p o ker that use of the AT F
v a l ua t ion me t hod for minor “tra nsverse” easeme nts across corrido r s
is ina p p ro p r iate and re q u i res only a no m i nal valua t ion. But they take
issue with any no t ion that long i t ud i nal easeme nts also reflect a
no m i nal valua t ion ra t her than an (ATF) value, value for corridor use,
or a re p ro duc t ion cost.  Simply put, their position is based on the
“ p remise that the corridor land should be worth as least as much as
t he land through which it passes.”    

Shaffer and Rahn’s article states that the ATF Me t hod “has been
ex t e nsively tested, peer-re v ie w e d, and is widely accepted by the
a p p raisal prof e s s ion.”  They ind icate that the re is legal and
p rof e s s io nal re c o g n i t ion that corridor property often comma nds a
p remium or enhanc e me nt factor in the ma r ket.  Shaffer and Rahn
state that even whe re the property owner no longer uses a
t ra ns p o r t a t ion corridor for its orig i nal use, or the re is no ma r ke t
de ma nd for alternative uses, that it is unjust to appro p r iate an
e a s e me nt for pra c t ically no t h i ng.      
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Critique of ATF Theory - ATF “Ta kes the Cake ”

A l t hough Shaffer and Rahn correctly believe that the “hig hest and
best use” concept is cent ral to the valua t ion issue, they fail to
resolve the crux of the issue of whose hig hest use is to be
c o ns ide red; the buyer’s gain or the seller’s loss.  Law only re c o g n i z e s
a loss of a property owner’s rig hts as a basis of compens a t ion; no t
t he tra nsfer value gained from avoid i ng payme nt for eno r mo u s l y
h ig her cost real estate across the fence from a corrido r. Ho w e v e r, as
legal scholar Ric h a rd A. Epstein has stated: “it is impossible to
ma i nt a i n … t he distinc t ion between ‘causing a harm’ on the one
h a nd and ‘not conferring a benefit on the other ’.”  Who is assig ne d
t he property rig hts is the cent ral valua t ion issue of what econo m i s t s
call “ex t e r na l i t ie s.”  Externa l i t ies are de f i ned as “a cost or bene f i t
that is not inc l uded in the ma r ket price of a go o d. ”1

Shaffer and Rahn’s cont e nt ion that the ATF Me t hod has been peer
re v ie w e d, tested, and accepted in the appraisal prof e s s ion is
however perhaps overstated. The re is no critical or disint e re s t e d
peer re v iew of one valua t ion theory over ano t her in the real estate
a p p raisal prof e s s ion as the re is in scie nc e.  It is not unu s ual fo r
p rof e s s io nal public a t io ns on specialized topics like corridor valua t io n
to be re v iewed only by like - m i nded appraisers who have of t e n
w o r ked nearly exclusively on the same side of issue for their ent i re
c a re e r.  Up until the above-re f e re nced article by Ams p o ker that
c h a l l e nges for the first time the legality of the use of the AT F
Me t ho d, nearly all the prof e s s io nal litera t u re on corridor valua t io n
was from those who have pre do m i na ntly worked for corridor owne r s.
As Ams p o ker points out, case law is the final arbiter of acceptable
c o r r idor valua t ion me t ho ds—not prof e s s io nal acceptability.    

T he re are no endorsed me t ho d s, approved standa rd tex t b o o k s, or
course ma t e r ials that definitively prescribe acceptable corrido r
v a l ua t ion me t hods in all situa t io ns.  Prof e s s io nal educ a t ion ma t e r ia l s
t y p ically contain disclaimers “that the opinio ns and stateme nts set
forth the rein do not necessarily reflect the vie w p o i nt of the
a p p raisal prof e s s ion.” In other word s, the re are no accepted or
e ndorsed me t hods for corridor valua t ion, only well discussed
me t ho d s.  Even if the appraisal prof e s s ion adopted a stateme nt of
acceptable corridor valua t ion me t ho d s, it would be legally toothless
because we live under the “rule of law”, not under the rule of
p rof e s s io nal acceptanc e.

T he ATF Me t hod is highly accepted by ra i l road and othe r
t ra ns p o r t a t ion corridor property owners and appra i s e r s.  But the
e m b race of the ATF Me t hod by corridor owners and appraisers is
p robably no coinc ide nc e, because it often results in the hig he s t
c o m p e ns a t ion for use of corridor pro p e r t y.  The ATF Me t hod is no t
h ighly re g a rded by appraisers who work for public utility companie s
s uch as water and sewer districts and mu n ic i p a l i t ies that often mu s t
pay what appears to be “ho l dout prices” for easeme nts thro u g h

t ra ns p o r t a t ion, electric tra ns m i s s ion line, and flood corrido r
p ro p e r t ie s.  So it would be mo re accurate to say that the appra i s a l
p rof e s s ion is divided on this issue.   

Shaffer and Rahn cite a na t io nal study conducted by appraiser 
D a v id Lane, MAI, which reported that ATF was the most commo n l y
accepted me t hod used for valua t ion of corridor real estate by
ra i l ro a d s, electric tra ns m i s s ion line corridor owne r s, flood cont ro l
a ge nc ie s, and other corridor owne r s.  But ne i t her Lane, nor Shaffer
a nd Rahn, me nt ion that all of the owners polled in the survey were
go v e r n me nt, public utility, or semi-public utility ent i t ies that
re p re s e nt what economists call na t u ral mo no p o l ie s.  No me nt ion is
ma de that mo no p o l ies can charge mo no p o l i s t ic pric e s.  Thu s, the
L a ne study is pro ne to the criticism that it is one - s ide d, is
p re d ictable in its re s u l t s, and proves no t h i ng because it is ana l o go u s
to a survey conducted of sellers, not buyers.  The obvious one -
s ide d ness of such a study certainly would not meet the legal criteria
of fair ma r ket value (e.g., a willing buyer and seller acting witho u t
c o m p u l s ion, fo rc e, or mo no p o l i s t ic advant a ge).  

Ho w e v e r, the cont e nt ion that it is difficult to pre d ict the mu l t i p l ic i t y
of uses that new techno l o g ies and indu s t r ies will ma ke of
t ra ns p o r t a t ion corridors in the future has merit. But the legal
s t a nda rd in courts is re a s o nable pro b a b i l i t y, not speculative
p o s s i b i l i t y.  As Shaffer and Rahn point out, use, or ant ic i p a t ion of a
h ig her and better use, drives value.  Ho w e v e r, if the re is no
fo reseeable use for a corridor the ma r ket often won’t reflect a hig he r
value until such a use ma t e r ia l i z e s.  This writer’s tra ns l a t ion of what
Shaffer and Rahn are saying is that corridor owners hold on to suc h
p ro p e r t ies for their reserve pric e ”even though a corridor is curre nt l y
u nderutilized (for the concept of reserve price see Ric h a rd A.
Epstein, Barg a i n i ng with the State, Princeton University Pre s s,
1993:88).  A reserve price is a ma r ket mo t i v a t ion, (i.e, buy and ho l d
s t rategy), but is not compensable under emine nt do main law.  

A p p raisers working for ra i l road and electric tra ns m i s s ion line owne r s
often ma ke the case that the unique connectivity that corrido r s
p ro v ide between two points results in a ma r ket “e n h a nc e me nt fa c t o r ”
or “syne rg i s t ic premium” over and above ATF values.  Ho w e v e r, no
me nt ion is ever ma de that such a premium may reflect a mo no p o l i s t ic
p r ice or hold out premium.  And some t i mes the re is no immine nt
ma r ket de ma nd, prof i t a b i l i t y, or ma r ket premium for a corrido r.  This
was re c e ntly de mo ns t rated in the pro p o s e d, but aborted, attempt to
dump the unprofitable privately owned 91-Freeway Tollway Expre s s
L a nes in Ora nge Count y, Califo r n ia to a no n - p rofit entity for a $274
m i l l ion price without an appra i s a l .2

T he ATF Me t hod certainly has been tested in the legal system.  But
as Ams p o ker aptly points out, it of t e nt i mes fails the legal
acceptability tests when it can’t prove an econo m ic loss, a third party
ma r ket de ma nd for the corrido r, or int e r f e re nce with corridor use. 
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Shaffer and Rahn note that ATF is a viable valua t ion theory even if
it is like opening a bottle with a sledge h a m mer instead of a bottle
o p e ne r.  But ATF is so overused and the ra t io nale for its use is so
u nc o n v i nc i ng that it evokes the re s p o nse that “if all you have is a
h a m me r, everything becomes a nail.”  The de f ic ie nc ies of ATF the o r y
noted above become even mo re appare nt with the re c e nt eme rge nc e
of relocatable easeme nts for fiber optic cable or pipelines within
c o r r idors that do not substant ially affect the perma ne nt ma r ke t
value of the unde r l y i ng real estate at all (see John Wrig ht, MAI, To dd
A ms p o ke r, and Wa y ne Lusvardi, “A p p ra i s i ng Subord i nate Line a r
E a s e me nts in Tra ns p o r t a t ion Corrido r s,” Appraisal Jo u r nal, July
2000, 250-259).  Novel, complex, and murky valua t ion issues are
c a u s i ng the ATF theory to unravel, such as fiber optic routes thro u g h
ra i l road corrido r s, undersea fiber optic cables through ma r i ne
s a nc t ua r ie s, long i t ud i nal and lateral pipeline easeme nts unde r ne a t h
u n b u i l dable flood cont rol channe l s, and relocatable pipeline
e a s e me nts in electric tra ns m i s s ion line corrido r s.  A new para d igm is
ne e ded not only for corridor valua t ion, but also for just
c o m p e ns a t ion law that may confiscate property for next to no t h i ng.                   

S eve rance Damage-Option Theory

O ne issue that is missing in the dialogue over corridor valua t io n
me t hods is to what de g ree does an easeme nt within a corrido r
e ncumber the property?  Not all easeme nts are equal.  Some
e a s e me nts are what we may call “do m i na nt” easeme nts that
p e r ma ne ntly encumber the corridor for an exclusive use.  Othe r
e a s e me nts are “subord i nate” easeme nts that are no n - exclusive and
s o me t i mes even are relocatable ins ide or outside of the corridor at
t he sole cost of the ho l der of the easeme nt.  

Ma r ket value pre s u mes not only property rig ht s, but also fre e do m
f rom unw a nted lia b i l i t ies (e.g., liability rig hts and property rig ht s ) .3

If an easeme nt is exc l u s i v e, or the property owner has the burden of
re l o c a t i ng the ho l der of the easeme nt, the future associated costs to
e l i m i nate the easeme nt would likely be unpre d ictable and
d i s p ro p o r t io nately large in comparison to the diminu t ion in value of
t he corridor real estate.  What corridor appraisers often fail to
me nt ion is that corridor owners often de ma nd hig her ATF values as
a proxy for ine s t i mable re l o c a t ion costs, associated hig he r
c o ns t r uc t ion costs of their adjacent rail and utility fa c i l i t ie s, hig he r
o ngo i ng ma i nt e na nce costs, and future delays associated with
w o r k i ng aro u nd other utilities co-located within a corrido r.  It is the
f u t u re unc e r t a i nty of cons e q u e nt ial da ma ges associated with the
e nc u m b ra nce of an easeme nt within a corridor that is often part of
t he real nub of the liability side of the valua t ion issue, no t
necessarily the value of the real estate for its corridor use, its AT F
v a l u e, or its re p ro duc t ion cost.  It mig ht be said the charge for the
e a s e me nt is only a proxy for future unc e r t a i nt y. Compens a t ion fo r
r ig hts to coexist within a corridor may be cons ide red a sinking fund
p a y me nt against ine s t i mable future da ma ge s.  

T hu s, corridor valua t ion the o r ies pre d icated on curre nt value
d i m i nu t ion, ra t her than future lia b i l i t ie s, are unlikely to resolve all
t he real compens a t ion issues. It is true as Ams p o ker points out that
ma ny easeme nts within corridors may be no m i nal in their effect on
t he value of the real estate asset. But this may omit the issue of
f u t u re da ma ge s, no matter how speculative. The pre p o nde ra nce of
t he compens a t ion for easeme nts often is for severa nce da ma ge s, no t
t he value of the taking. A corridor owner is not go i ng to gra nt an
e a s e me nt willingly without either re duc i ng the associated future
do w ns ide risks or re c e i v i ng compens a t ion for such risks.  The
g ra nt i ng of easeme nts in corridors can be like a delayed taking by
e m i ne nt do main; the da ma ges may not appear until far in the future,
or not at all.  Because the costs of any da ma ges are speculative and
i ne s t i ma b l e, ATF values serve as surrogate ins u ra nce against future
l o s s e s.  From the liability side of the valua t ion equa t ion, the pro p e r
recipe for corridor valua t ion is thus unkno w a b l e.  The ine s c a p a b l e
c o nd i t ion of ma r ke t s, and life in ge ne ral, is unc e r t a i nt y.  Ho w e v e r,
ma r kets often re q u i re mo re return for mo re unc e r t a i nty (i.e., the
r i s k / return principle).     

Shaffer and Rahn’s advocacy for ATF values and ATF pre m i u ms ma y
be better understood by way of a stock ma r ket commodity optio ns
a nd he dg i ng perspective than a real estate corridor valua t io n
f ra mework.  The essence of an option is the rig ht to buy some t h i ng
in the future at a set strike price but without the oblig a t ion to buy.
O p t io ns are often used in the investme nt world to re duce risks and
to obtain a fair value.  By ent e r i ng into an option cont ract, an
o p t io nor may lose much mo re than they possibly can gain.  In
c o m mo d i t ies tra d i ng if the optio nor wins at all, it will take until the
o p t ion ex p i res to realize the re w a rd. If the optio nor loses they ma y
have to deliver the goods suddenly for the pre-set price even if the
ma r ket price is hig he r. What would induce an optio nor (or corrido r
o w ner) to enter into a deal with such appare ntly do w ns ide risks?
T he answer is: a premium.  The pre m i u ms ex t racted by corrido r
o w ners for full or partial int e rests the rein may be similarly
u nderstood as a mechanism for recovery for the risk of future upset.
As economists Tho mas E. Copeland and Phillip T. Ke e nan state: “Real
O p t ion Value (ROV) is superior to Net Pre s e nt Value (NPV) when an
i n v e s t me nt involves a high level of unc e r t a i nty and occurs in severa l
p h a s e s.  Optio nality is of greatest value for the toughest de c i s io ns
– the close calls whe re the NPV is zero . ”4

The Tragedy of the Corridor Commons 

To fra me the issues involved with corridor valua t ion, we must turn
to econo m ic s, not real estate appraisal.  Basing appra i s e d
c o m p e ns a t ion on mo no p o l i s t ic ATF sales prices of corridors is pro ne
to the criticism that such appraisals reflect circular and self-
v a l ida t i ng re a s o n i ng and fail to disclose that the conc l uded value
reflects mo nopoly value, not pure fair ma r ket value.  Mo no p o l i s t ic
ATF sales prices for corridors often reflect a ho u s e - of - c a rds ma r ke t
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w he reby a prior sale is used to validate the price for a subsequent
s a l e. The expertise of real estate appraisers is with open ma r ke t
p ro p e r t ie s, not limited ma r ket and mo no p o l i s t ic pro p e r t ies like
t ra ns p o r t a t ion and utility corridors whe re the three convent io na l
a p p ro a c hes to valua t ion may have little applic a b i l i t y. This is because
t ra ns p o r t a t ion and utility corridors are special use pro p e r t ies fo r
w h ich the re typically is only one buyer and one seller.  This is called
a “bilateral ma r ket” in econo m ic s. Corridors are not open ma r ke t
p ro p e r t ie s.  They are mo nopoly pro p e r t ie s.  And they often reflect a
mo nopoly pric e.  We cont e nd he re that this mo nopoly price has been
m i s c o nstrued for de c a des in the prof e s s io nal litera t u re as re f l e c t i ng
“ ma r ket value.”  It has been disguised in the euphemism of AT F
v a l u e, with the acro nym AT F.5 As shown later ho w e v e r, this
mo nopoly price may be justified given the tra g ic cons e q u e nces that
could result from overuse of corridors by “free ride r s.”                  

Tra ns p o r t a t ion and utility corridors are private property but used by
t he public ra t her than exclusively for the bene f ic ial use of a private
person. Corridors are often not perceived by the public as private
p roperty but as a “c o m mon pool asset” available for public use and
value capture. Ad j a c e nt property owners some t i mes want to use
c o r r idors for ex p a ns ion.  Public utilities want to avoid hig her rig ht
of way costs by putting their lines in available rail and electric
t ra ns m i s s ion line corrido r s. Nearby ne ig h b o r hoods believe a corrido r
is a nu i s a nce and often want it walled off.  And the public of t e n
w a nts corridors converted to green belts to enhance adjacent vie w
a me n i t ies or trails (rails to trails). Some even want high toll pric e s
on bridge and tunnel corridors ma i nt a i ned because otherwise the i r
b uc o l ic ne ig h b o r hoods would be flooded with sprawl and tra f f ic.  For
exa m p l e, ma ny who live on Virg i n ia’s eastern sho re are battling a
p roposal to re duce the $10 one-way toll on the Che s a p e a ke Bay
B r idge - Tu n nel that connects the eastern sho re peninsula with
re s ide nts on the ma i n l a nd.  By law, the bridge - t u n nel will become a
f ree road once its bonds are paid of f .6 T he attempt to capture value
a nd overuse commu nal or corporate property is called the “tra ge dy
of the commo ns” in econo m ic s.  The tra ge dy of the commo ns is a
“ p a rable that illustrates why common re s o u rces get used mo re than
is de s i rable from the stand p o i nt of society as a whole” or from the
s t a nd p o i nt of pro t e c t i ng property rig ht s.7 T he tra ge dy of the
c o m mo ns concept is like an all-you-can eat re s t a u ra nt, only for free!  

Us i ng our cake - c u t t i ng ana l o g y, if we let one person cut the cake
a nd also eat it, they exhaust the value of the re s o u rc e.  Letting
c o r r idor owners charge mo no p o l i s t ic prices is a lesser evil than
l e t t i ng corridors be plunde red by ex p l o i t e r s.  Maybe the re are sound
e c o no m ic re a s o ns for corridor owners to derive premium prices fo r
c o r r idors to pre v e nt ex p l o i t a t ion of it as a common pool asset.8

But this still doesn’t solve our Willing - B u y e r / W i l l i ng-Seller (WB/WS)
v a l ua t ion problem.  What would two parties agree upon as the pric e

to pay for use of a corridor whe re ne i t her had any way to exact a ho l d
out price or conversely condemn for a no m i nal cost?  An equitable
a nswer cannot be fo u nd from real estate appraisals because an
a p p raisal will me rely cut the cake the way the clie nt dire c t s.  

A p p raisals No Substitute for Market Pricing for 
One-Sided Tra n s a c t i o n s

T hus far in our discussion, how are we to discern who is rig ht ?
W he re is the truth of the matter?  Who is to be believed: ra i l ro a d
a p p raisers and attorneys on one side, or real estate attorneys and
p u b l ic utility appraisers on the other side?  Is the truth of the ma t t e r
e nt i rely subjective?  To cite a question from the sociology of
k no w l e dge: “is what you perceive de p e nde nt on whe re you sit? Do
o ne’s opinio ns me rely reflect one’s social location?”  It is a truism
in real estate appraisal that opinio ns of value typically gravitate to
t hose of the clie nt ’ s.  The re is no t h i ng wro ng with this.  Appra i s e r ’ s
need to be stro ng advocates for the value of the real estate of the i r
c l ie nt e l e.  Ho w e v e r, in a comme rc ial orie nted and open socie t y, open
a nd competitive ma r ke t s, not a cartel of corridor owne r s, not the
d ictates of go v e r n me nt or occupatio nal guilds, or even case law,
ideally should de t e r m i ne the prices for econo m ic go o d s.  

But rig hts of ways are special use pro p e r t ies for which the re is no
open and competitive ma r ket.  Thu s, any tra ns a c t io ns for use of
r ig hts of ways are de p e nde nt on appra i s a l s.  But appraisals are a
poor substitute for ma r ket pric i ng, for the re a s o ns stated above. As
this paper cont e nd s, appraisals are of limited use in valuing
c o r r idor real estate because of the tende ncy of appraisals to re f l e c t
h ighly polarized values: no m i nal values de s i red by buyers and
mo no p o l i s t ic ATF values de ma nded by corridor owne r s.  To re f l e c t
WB/WS ma r ket value cond i t io ns, we show he re that ne i t her a
no m i nal nor an ATF value may be appro p r ia t e.

An Appra i s e d - B a rgaining Model

What is necessary to develop a WB/WS p a ra d igm for corrido r
v a l ua t io ns is a fra mework that mimics open and competitive ma r ke t
c o nd i t io ns.  Ide a l l y, the concept of ma r ket value pre s u mes the
availability of alternatives to all partie s, lack of de s p e ra t ion, no
fo rc e, somewhat equal barg a i n i ng power, and kno w l e dgeable partie s.
Ho w e v e r, for public utilities and cable companies the re are few
a l t e r natives to use of a corridor for their fa c i l i t ie s.  Cognizant of the
lack of alternatives of users, the posture of corridor owners is usua l l y
“ t a ke it or leave it.”  So an appraiser must simulate cond i t io ns
w he reby the buyer has other alternatives and has equal barg a i n i ng
p o w e r.  If the buyer is a private entity they most often must cave in
to such pre s s u re to avoid delay for ins t a l l a t ion of their pipeline or
fiber cable.  Ho w e v e r, should the buyer be a public ent i t y, then the y
can cons ider conde m na t ion as a me t hod of canc e l i ng out the seller’s
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mo nopoly advant a ge.  But if both parties to a corridor tra ns a c t io n
drive hard barg a i ns, they face the unc e r t a i nty of litig a t ion and the
risk of being on the losing side of a winne r - t a kes-all outcome. It is
only by barg a i n i ng for an outcome between a no m i nal and an AT F
value that unc e r t a i nty to both parties can be allayed, delay to the
buyer can be overc o me, and both parties can arrive at an agre e d
upon price for the use of the corrido r.  One of the ways to do this is
to hy p o t he t ically assume viable alternate routes in public streets or
o t her rig hts of ways for cable, pipeline, or other fa c i l i t ies to be
located in the corrido r. 

T he staked-out barg a i n i ng positio ns described above can be
de p icted in the layer cake dia g ram below (Fig u re 1).

Where the relative positions of the parties is reversed from that
shown in the table above, and costs equal or exceed ATF, or there
is no alternate route available, then the ATF price possibly reflects
just compensation, but not pure fair market value.  In such cases,
the user of the easement avoids the transactions costs associated
with buying and assembling a separate route, e.g., appraisals,
title search, negotiations, escrows, etc.  The incrementally higher
transaction costs over the price of the land is called an
“assemblage factor.”  It is a misnomer for corridor owners and
appraisers to call this a corridor premium or enhancement factor.

Envy Free Algorithms 

Now that the barg a i n i ng ra nge has been staked out the questio n
arises how do we arrive at a fair outcome when ne i t her side agre e s
on what “fair” me a ns ?9 Both sides envision the mselves in a life or
death struggle with siblings to get a fair share of the leftover pie c e

of cake.  Ne i t her side wants to give up a crumb.  Barg a i n i ng
a l go r i t h ms are ne e ded because: (1) ne i t her side can agree; (2)
a p p raisals will me rely reflect the polar positio ns of the parties; (3)
b u re a uc ra c ies and corpora t io ns typically do not allow discre t ion to
b a rgain for an outcome; and (4) our winne r - t a kes-all legal system
serves as an inc e ntive for a corridor owner to hold-out. 

So what is an algorithm?  An algorithm is de f i ned he re as an
i ns t r ucted me t ho d, fo r mula, ro u t i ne, or protocol for arriving at a fa i r
d i v i s ion within the agreed upon barg a i n i ng ra nge. As
ma t he ma t ic ia ns Jack Robertson and William Webb state: “In a sens e
an algorithm is somewhat like a re c i p e.”  Ma t he ma t ic ia ns
a p p ro p r iately call me t hods for fair division Cake Cutting Algo r i t h ms.
T he purpose of fair division is to come up with what is called an
Envy Free Algorithm. The opposite of an envy free algorithm is a
G re e dy Algorithm. 

Envy Free Algorithm:
A cake division is envy-free if no player feels ano t her has a stric t l y
l a rger pie c e. (J. Robertson and W. We b b, Cake Cutting Algo r i t h ms: Be
Fair If You Can (A.K. Peters Publishing, 1998): 12. 

T he most well-known cake cutting algorithm is the Cut and Cho o s e
me t hod as shown below. 

Cut and Choose Algorithm:

Step 1: Either person cuts what he or she cons iders equal halves.

Step 2: The other person chooses; the re ma i n i ng piece goes to 
t he cutter. 
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ATF Pre m i u m $1.25 M Less certaint y Mo re Ad v a nt a ge o u s L i t ig a t e

ATF Va l u e $1.0 M

B a rgaining Range ? Mo re certainty                 Mu t ually Ad v a nt a ge o u s B a rg a i n

Alternate Route Cost $ 5 0 0 K Less certaint y Less Ad v a nt a ge o u s L i t ig a t e

Nominal Va l u e $ 0

L a yer Cake Bargaining Range between Two Monopolies
F ig u re 1

Value Layers Example Magnitude C e rtainty of Outcome D e l a y Mode of 
of Order Va l u e s Dispute Resolution



T he re is a host of cake cutting algo r i t h ms in ma t he ma t ic s,
a r b i t ra t ion, law, and from ma r kets for fair division of compens a t io n ,
a partial list of which is shown below (Fig u re 2).

Summary: Corridor Valuation Not a Piece of Cake

In summa r y, valua t ion of tra ns p o r t a t ion and utility corrido r
p ro p e r t ies is not a piece of cake.  Ne i t her the Diminu t ion The o r y
( i . e., no m i nal valua t ion) espoused by lawyers nor the ATF The o r y
( i . e., avoided land cost) advocated by appraisers is likely to re s o l v e
t he complicated issues involved with valua t ion of corridor re a l
e s t a t e. Corridors are not ma r ket pro p e r t ie s, but mo no p o l y
p ro p e r t ie s.  The prices paid for corridors for corridor use, or 
for p a r t ial rig hts to co-exist within a corrido r, often re f l e c t
mo nopoly or ho l dout pric e s.  Solutio ns to the problem of pric i ng

mo no p o l i s t ic corridor property are to bargain on the basis of
hy p o t he t ically avoided costs.  Ano t her solution would be to 
a v o id do w ns ide risks by ne go t ia t i ng for relocatable easeme nt s.
C h a rg i ng option pre m i u ms is ano t her way to re duce future risks to
c o r r idor owne r s.

Ho w e v e r, corridor owners may be justified in ere c t i ng econo m ic
b a r r iers to entry by way of charg i ng hig her ATF p r ices for the
g ra nt i ng of co-location rig hts within such pro p e r t ies to avoid the
t ra ge dy of the commo ns whe reby fre e - r iders exploit the re s o u rce fo r
next to no t h i ng.  But corridor appraisers who cont i nue to play a
g a me of “let’s pre t e nd that ATF prices reflect fair ma r ket value” ma y
f i nd it inc re a s i ngly difficult to de f e nd their value opinio ns from the
p re s c r i p t io ns of case law.  ATF advocates will have to justify the
crux of their own arg u me nt that corridor valua t ion must conform to
t he hig hest and best use of the corrido r.  

M a r ket Algorithms

1. 50/50 Rule

2. Risk/Return Rule

Legal Algorithms

3.  Lesser-Of Rule

4.  Offset Rule

Jury Algorithms

5.  Split Awa rd Rule

A r b i t ration Rules

6. Baseball Arbitra t i o n

7. Boxing Arbitra t i o n

Buyer and seller de c ide to split any surplus pro ductivity ge ne rated from the combina t ion of
t heir pro p e r t ies and coord i na t ion effo r t s. 

L a nd l o rd will accept 10% per annum as fair land re nt for a high risk property rig ht (exc l u s i v e
e a s e me nt with burde ns); 7.5% for a mo de rate risk rig ht (lic e ns e, some burden); and 5% for a
low risk rig ht (lic e nse with burden of re l o c a t ion assumed by user).  A one perc e nt (1%) annua l
return is often used to cover property taxes for an interim ma rg i nal econo m ic use. 

In computing da ma ges in emine nt do main cases, da ma ges shall be me a s u red by the cost to
c u re or ma r ket diminu t ion whic hever is the lesser.

In computing da ma ges in emine nt do main, any da ma ges shall be offset by bene f i t s.

A jury often employs a veil of ig no ra nce in adjud ic a t i ng compens a t ion award s. If a jury can
not discern which party to a valua t ion dispute has a pre p o nde ra nce of the evide nc e, then the y
will split the mo netary award down the midd l e.  Split jury awards are fre q u e ntly fo u nd in cases
w he re the compens a t ion dispute is based on two polar opposite values, ne i t her of whic h
reflects ma r ket value.  

In prof e s s io nal baseball salary arbitra t ion, the baseball player’s salary request or the baseball
team’s salary request is selected, with no avera g i ng or adjusting in between (all-or-no t h i ng).  

In real estate lease re ne w a l s, three appraisals are pro c u red to value a pro p e r t y. If all thre e
a p p raised values are within a ra nge of 20% of each othe r, the three values are avera ge d. If
not, the two ne a rest appraised values are avera ge d. This ma kes for a disinc e ntive for an
a p p raiser to try and skew the avera ge by either a high-ball or low-ball valua t ion.  This is called
“ b ox i ng arbitra t ion” because it knocks out ex t re me valua t io ns. 

A Partial Ta xo n o my of Fair Division Algorithms
F ig u re 2
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To wit, how do ATF values inhe re to corridors when the corridor can
not be put to the same legal use as pro p e r t ies acro s s - t he - f e nc e ?
Even whe re a case can be ma de for ATF values, how does raw and
u ne ntitled corridor land accrue the same unit value as fully impro v e d
a nd legally entitled land adjoining it?  How does ATF value have any
b e a r i ng on subord i na t e, relocatable easeme nts within corridors that
may have no effect on the perma ne nt ma r ket value of the unde r l y i ng
fee-simple estate?  Does ATF reflect ma r ket value or just
c o m p e ns a t ion, or perhaps does it reflect the value of a positive
ex t e r nality?  If so, whe re is the legal basis for just compens a t ion fo r
a positive ex t e r nality accruing to a corridor user? If buyers must pay
for positive ex t e r na l i t ies re s u l t i ng from buying rig hts within a
c o r r ido r, why is it that case law specifically fo r b ids cons ide ra t ion of
s uch ind i rect benefits when a public user acquires such rig hts; exc e p t
as possibly an offset against da ma ges?  The prof e s s io nal litera t u re on
c o r r idor valua t ion seems to have bypassed these critical questio ns.  

T he arg u me nt in this article has come full circ l e.  Both the No m i na l
T heory and the ATF Theory for corridor valua t ion have been

de c o ns t r ucted as not reflective of pure fair ma r ket value. An
a p p ra i s e d - b a rg a i n i ng mo del has been of f e red as a possible solutio n ,
albeit an unlikely solution given that corridors are mo no p o l y
p ro p e r t ie s. A new and possibly mo re supportable justific a t ion for AT F
T heory has been re c o ns t r ucted based on severa nce da ma ge optio n
v a l ua t ion theory and ex t e r nality valua t ion the o r y. No t w i t hs t a nd i ng
t he above, the next best solution may be for corridor owners to
c o nt i nue to charge seemingly mo no p o l i s t ic ATF prices to pre v e nt the
t ra ge dy of the corridor commo ns. But the re is no known pre c e de nt
in case law or truly accepted valua t ion me t ho do l o g ies for do i ng so. 

Mo re o v e r, the Un i form Standa rds for Prof e s s io nal Pra c t ice (US PA P )
would re q u i re full disclosure that what one is re p o r t i ng as Ma r ke t
Value by using ATF and Corridor Value Premium appro a c hes to value
often actually reflects Mo nopoly Va l u e. In the absence of supporting
case law or accepted appraisal me t ho dology which fully me e t s
US PAP disclosure re q u i re me nt s, it may be better to cut the cake and
use appraisals as barg a i n i ng tools ra t her than trying to take the cake
in a winne r - t a kes-all game of Mo nopoly ®.   
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