Public Interest Value

Toward an Analytic Understanding
of the Appraisal Institute’s Proposed Definition
of Value for Environmentally Significant Real Estate

Tens of millions of acres of
environmentally significant real estate
(ESRE) worth perhaps billions of dollars
need to be appraised for acquisition and
protection in coming years.

How this property will be valued and
values that may be estimated, may change

significantly in the near future.

by Donald C. Wilson and Craig D. Hungerford
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he Appraisal Institute is
contemplating endorse-
ment of a precept thata
public interest value defi-
nition be used by its
members to appraise ESRE put to
preservation use.' This new defini-
tion would effectively replace use of
the traditional market value defini-
tion. If itis endorsed, non-market-
driven mechanisms of valuing ESRE
may replace market-driven mecha-
nisms and efficiencies and safe-
guards of market value estimates
may be lost. Adding gravity, this
change may occur at a time when so-
ciety seeks to massively expand its
portfolio of protected ESRE.

The Appraisal Institute has been
considering the new precept for over
a year, and current indications are
that the debate may come to a head
during an Appraisal Institute confer-
ence in Atlanta, Ga., in April, 1995.

In light of such a radical departure
from the market value tradition by
the Appraisal Institute, an analysis of
the conceptual coherence of the pro-
posed public interest value definition
is in order. Certainly, evaluation of
the legal, political, and business co-
herence is also in order, but such
analyses are left to others more quali-
fied than the authors. The analysis
begins with a summary of the public
interest value precept contemplated
by the Appraisal Institute.

Proposed Public Interest Value
Definition

The Appraisal Institute’s Subcom-
mittee on Public Interest Value pro-
poses that Appraisal Institute members
value ESRE according to a public inter-
est value definition. The subcommittee
proposes to define public interest value
as:

“...the value of a specific property to a
public agency or other entity that pur-
chases property based upon the pur-
chaser’s determination that the acquisi-
tion is in the public interest. Public in-
terest presumes a negotiated purchase,
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as opposed to a condemnation action.
In the latter case a property is acquired
by a condemning authority under the
right of eminent domain, subsequent to
ajudicial finding of public necessity. It
is the most probable price which a spec-
ified interest in real property is likely to
bring under all of the following condi-
tions:

In light of such a
radical departure from
the market value
tradition by the
Appraisal Institute,
an analysis of the
conceptual coherence
of the proposed public
interest value
definition is in order.

1. Consummationofasaleasofa
specified date.

2. Anopenand competitive market
for the property interest does not exist.

3. Buyer and seller each acting pru-
dently and knowledgeably.

4. Seller not under compulsion to
sell.

5. Buyer’s motivation differs from
that of the typical market participant.
That motivation may include legisla-
tion, public policy or social goals.

6. Bothparties acting in what they
consider their own best interests or
those of their constituency.

7. There is little or no marketing ef-
fort, since the transaction is negotiated
between only one buyer and the seller.

8. Paymentis madein cashinU.S.
dollars or in terms of financial arrange-
ments comparable thereto.

9. Pricerepresents the consideration
for the property sold unaffected by spe-
cial or creative financing or non-realty

considerations.”

According to the subcommittee, pub-
lic interest value differs from market
value with regard to the following as-
sumptions about transaction activity:

1. No competitive and open market
exists for preservation use. Transactors
are aware of a competitive and open
market for other uses of the property,
but choose to transact independent of
it.

2. Priceis affected by undue stimu-
lus, i.e., price does not reflect market
forces.

3. Thebuyer is not typically moti-
vated. He's seeking non-economic ben-
efits such as the desire to preserve nat-
ural land, habitat for wildlife, cultural
resources, or aesthetic values, as well as
the opportunity to achieve better man-
agement of public lands.

4. There are little or no marketing ef-
forts assumed. The exposure time for
marketing (the period of negotiation
between the transactors) is assumed to
be completed as of the date of value, in-
stead of projected forward as in market
value.

Further, the subcommittee recom-
mends that:

1. Highest and best use analysis is ir-
relevant, because: a.) highest and best
use is a market driven concept;and b.)
public interest value is not a result of
market forces.

2. The sales comparison approach is
the only valid approach.

3. Theincome approach is expressly
prohibited.

Finally, the subcommittee says that
appraisers can justify use of the public
interest value definition under USPAP
by invoking the “Departure Provision”
on the grounds that:

1. Economic demand cannot be con-
sidered; and

2. Theland cannot be appraised for
development to its highest and best
use.

Before analyzing the conceptual co-
herence of the new value definition, itis
helpful to first understand what
prompted the need for such radical
change.
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Why a Public Interest Value
Definition?

Society preserves ESRE to protect the
environment from harmful human ac-
tivity. Preservation of significant at-
tributes of environment, archaeology,
paleontology, history and culture often
involves purchasing real property
rights controlling such ESRE. Govern-
ment agencies, land trusts and individ-
uals often acquire these rights. They
tend to acquire them through negoti-
ated purchase rather than through con-
demnation. There are three reasons
why.

1. Condemnation requires proof of
public necessity, something often diffi-
cult to prove in the case of environmen-
tal preservation.

2. Condemnation often has higher
transaction costs than a negotiated pur-
chase.

3. Condemnation sets legal prece-
dents of value and valuation methodol-
ogy that may impede public agencies’
subsequent buying activities.

ESRE acquired through negotiated
purchase typically requires an ap-
praisal. Among other things, an ap-
praisal must define property rights
purchased, the definition of value re-
lied on, and the intended use expected,
in order to validly estimate value for
transaction.

Government agencies, historically
the most frequent purchasers, typically
have standards requiring appraisers to
value the real property rights acquired,
based on a traditional market value de-
finition, premised on a highest and best
use determination, that permits an esti-
mate of market value, arrived at using
comparablesales. The Federal agen-
cies’ appraisal standards are articu-
lated in the Uniform Standards for Pro-
fessional Appraisal Practice (USPAP),
Uniform Appraisal Standards for Fed-
eral Land Acquisitions (UASFLA), and
the respective “appraisal handbooks”
of certain federal agencies.

These standards generally pose few
difficulties for valuing properties with
traditional uses. The same is not al-
ways true, however, for properties pur-
chased for preservation use.

With significant frequency, some Ap-
praisal Institute members, attempting
to execute appraisals consistent with
the standard market value definition,
conclude that preservation use, the
most probable use of much ESRE, can-
notbe considered a highest and best
use with a market value.* The typical
logic, as articulated by the Subcommit-
tee on Public Interest Value, is that
preservation use is not an economic ac-
tivity shaped by market forces, so it can
neither have a market value, nor be de-
termined a highest and best use.

As aresult, Appraisal Institute mem-
bers sometimes propose totally im-
probable uses that are traditionally
considered economic uses and con-
clude these improbable uses to be high-
estand best. This tactic leads to ap-
praisals based on improbable, some-
times absurd, and highly subjective de-
terminations of use. (The selection of
improbable uses facilitates use of easily
accessible comparable sales.) The sub-
jectivity, in turn, leads to widely vary-
ing use scenarios and those widely
varying use scenarios lead to widely
varying estimates of market value. The
disparity in market value estimates can
lead to difficulties in concluding trans-
actions. ;

Another problematic result, accord-
ing to the Appraisal Institute’s Sub-
committee on Public Interest Value, is
that Institute members using the mar-
ket value definition often estimate mar
ket values far below what s typically
paid for preservation use properties.
This under-valuation can prevent or
delay government agencies successful
negotiation of price with sellers.

Other problematic results flow
specifically from the marketing period
assumption of the market value defini-
tion. They are particularly trouble-
some toland trusts and government
agencies. Under the marketing period
assumption, the market value esti-
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mated for the specified date of value
anticipates a marketing period and sale
closing some specified time period in
the future. A future sale closingis
problematic for land trusts and public
agencies for at least three reasons.

1. Land trusts oftenbuy a preserva-
tion use property and simultaneously
resell it at a significant mark-up toa
government agency. Theseare called
double-escrow transactions. The si-
multaneity, or near simultaneity, of
such transactions flatly contradicts the
marketing period assumption of a mar-
ket value appraisal.

2. The scale of the instant mark-up in
double-escrow transactions is also dif-
ficult to rationalize under the market-
ing period assumption of the market
value definition. How cana property’s
market value inflate any amount imme-
diately (mark-ups of 6 percent are not
unusual and significantly higher ones
have been noted in research done by

the federal government), when the
market value estimate assumes both
sales will not even close for, say, three
to six months in the future, and then
close simultaneously?

3. Finally, if appraisers estimate
market values that one or both sides re-
ject, the marketing period assumption
creates a significant period of time be-
fore government agencies can rational-
ize recognizing higher values under
reappraisal.

The three problems caused by the
marketing period assumption of the
market value definition, cumulatively
build to an even more embarrassing
and fundamental problem with the
market value definition, at least in so
far as land trusts and public agencies
are concerned. Quite simply, how do
they rationalize two market value ap-
praisal estimates of the same property,
with similar dates of value—one docu-
menting the sale of the property from

the original land owner to theland
trust, the other documenting the sale of
the property from the land trust to the
government agency—differing in
amounts that consistently yield a lower
value for the former and a higher value
for the latter? Clearly, one cannot ethi-
cally do so unless one distinguishes
market value based on probable buyer,
something the Appraisal Institute has
been historically loathe to endorse, or
by creating two value definitions—
market value and public interest
value—thereby allowing land trusts to
buy, say, under the market value defin-
ition and sell to the government agen-
cies under the public interest value def-
inition. Itis atleasta clever solution.
Hence, the value gap, the fundamen-
tally illogical appraising of a preserva-
tion use property based on another use,
the problems springing from the mar-
keting period assumption, and the con-
tradiction of simultaneous, but system-
atically differing market value esti-
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' mates, seem to have triggered the Ap-

| praisal Institute’s search for an alterna-

| tive approach to valuing ESRE.*

| Toreiterate briefly, the alternative

| approach proposed by the subcommit-

| tee s this: assert that preservation use is
| not an economic use and that the body

| of preservation fransactions do not con-
' stitute a market consistent with the tra-

| ditional market value definition. From
“ such a premise, the Appraisal Institute

| reasons that attempts to estimate a mar-
ket value based on a highest and best

| use assumption of preservation use are
unjustified. Accordingly, they aban-
don notions of market value and high-
est and best use, and advocate the pub-
licinterest value definition, allowing
estimation of public interest value
using a sales comparison approach.
While they do not specify, itappears
they condone use of comparable sales
purchased atarm’s length for preserva-
tion use by any entity including con-
demning authorities who negotiate
rather than take.

With the context of the proposed
public interest value definition clarified
and the definition reiterated, it is now
| helpful to distinguish between the pre-

1 cept and concept of the public interest
' value definition.
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Public Interest Value:
Precept vs. Concept

A preceptisarule of action for doing
something technical. Itis also a rule of
moral conduct.

A concept is a generalized idea—a
building block, or premise of system-
atic thinking and activity.

Clearly, the proposed precept of pub-
licinterest value is that members of the
Appraisal Institute are to use the defini-
tion of publicinterest value to appraise
environmentally significant real estate.
Further, they are to use only the sales
comparison approach to do so.

Justas clearly, the proposed concept
is the idea of a public interest value def-
inition, and its use as a value definition
for ESRE.

Regarding the precept, the Appraisal
Institute seems well within its rights to
direct its members to use the new value
definition, and it is to be lauded for at-
tempting some systematic thinking re-
garding a significant valuation issue.
However, itis worth noting that the
blanket direction of its members to
treat the thousands of negotiated ESRE
transactions as something other than
market transactions erodes the tradi-
tional autonomy of its appraisers to
make such decisions on their own.

Traditionally, government agencies
and appraisal organizations have es-
tablished value definition criteria for
appraisers to use as guides to make
their own determinations in the field.
This precept basically interprets the
market value definition criteria for
their appraisers, and prevents them
from making their own assessment. In
doing so, it suggests the subcommittee
doubts the ability of Institute members
to interpret the market value definition
criteria on their own. Such doubt
seems unfounded.

Regarding the concept of the public
interest value definition, one mustbe
rather more critical.

Conceptual Criticism

The concept of a public interest value
definition, as proposed, has at least
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eight significant short-comings.

1. Inadequate Definition of “Public
Interest”

The term “public interest,” if it is to
be used, needs to be defined. Does it
mean public interest, precisely accord-
ing to case law? If so, cite the case law
and demonstrate how the law sets a
precedent broad enough to justify an
entirely new value definition. Or is
public interest meant more as a term of
artindicating a benefit to the public, or
use by the public? If so, it needs to be
defined beyond simply saying public
interest is whatever a government
agency calls the public interest. Or
doesit mean a property right held by
the public, i.e., a public right retained
by the sovereign in the bundle of prop-
erty rights such as escheat, eminent do-
main, taxation, and police power? If
this is the meaning, dubious constitu-
tional grounds may be being treaded
uponby broadly recognizing a right
that may not yet be thoroughly adjudi-
cated and legislated into existence.

Each meaning has significantly differ-
entimplications for valuation. In
essence, public interest needs to be pre-
cisely defined to give the public interest
value definition coherent meaning.

2. Misleading Connotation of Public
Interest

Regardless of how “public interest”
is define, the connotation of “public in-
terest value” is misleading. To the
uninitiated, publicinterest value may
wrongly suggest the public interest is
being valued. Actually, private real
property rights for real estate put to
preservation use are being valued. This
may or may not be in the public inter-
est, depending on the motives and ef-
tects of the preservation use and the
values of those who judge those mo-
tives and effects. More specifically, the
environmentally significant attributes
of a site are not being purchased; the
property rights to all attributes of the
site—environmentally significant and
otherwise—are being purchased to be
put to preservation use.
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3. Inaccurately Denoted Pricing
Process

A value definition denotes a pricing
process, but the public interest value
definition denotes no tangible pricing
process. “Market value” denotes the
value of private real property rights
likely to occur in a market pricing
process. “Value-in-use” denotes value
of such rights likely to occur in a use
pricing process. “Assessed value” de-
notes value of such rights likely to
occur in an assessment pricing process.
“Liquidation value” denotes the value
of suchrights likely to occurina liqui-
dation pricing process. “Insured
value” denotes the value of such rights
likely to occur in an insurance pricing
process. Therefore, “public interest
value” must denote the value of such
rights in a public interest pricing
process. But, in fact, there is no public
interest pricing process one can point to
the way one can point to markets, as-
sessors, users, liquidators, and insur-
ers. What exists are hundreds of gov-
ernment agencies, thousands of land
trusts and wildlife organizations, and
countless corporations and individuals
transacting private real property rights
to millions of acres annually for billions
of dollars for the purposes of establish-
ing preservation use at each location ac-
quired. Inshort, whatexistsisa public
sector/private sector hybrid of a mar-
ket pricing process, involving not-for-
profitand for-profit organizations pric-
ing private real property rights for
preservation use through negotiated
purchase. The public interest is what is
being served. Itisnota pricing process.

4. AFalse Assumption That Govern-
ment Transactions Cannot Be Part of
Market Activity

The Subcommittee’s public interest
value definition seems to be based in
parton an assumption that govern-
ment agency transactions cannot be
partof market activity, according to the
market value definition. In fact, the
market value definition, considered in
non-condemnation processes, makes
nosuchclaim. It merely lists criteria
that individual appraisers are to use on
a case-by-case basis to determine
whether the conditions of a market are
metand whether transactions may be
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The connotation of “public
interest value” is
misleading. Actually,
private real property rights
forreal estate put to
preservation use are being
valued.

used as comparable sales indicating
market value. The Subcommittee’s as-
sumption thatacquisitions of ESRE
made by government agencies to serve
the public interest resolves nothing.
And it contradicts the fact that much
government transaction activity in
other markets, including real estate, is
routinely considered part of market ac-
tivity. For example, the government is
asignificant transactor and a major
owner in several real estate markets
(e.g., certain office and low income
housing markets). And the govern-
ment also transacts routinely in grain,
financial and currency markets to name
afew. Clearly, government transaction
activity in a market does not preclude
the activity from being market activity.
Justas clearly, government transaction
activity in ESRE does not prevent the
body of ESRE transactions from being
market activity.

5. ATFalse Assumption that Preser-
vation Use of ESRE Is Not an Economic
Use

Underlying the Subcommittee’s deci-
sion to propose a public interest value
definition is another false assump-
tion—that preservation use of ESRE is
notan economic use. The assumption
does not hold up under careful analy-
sis, however.

An economic use may be defined
variously, butin real estate, it basically
means a use of a real estate parcel that
buyers will pay for to gain: 1.) utility
during ownership; and 2.) the opportu-
nity of consideration at disposition.
For example, buyers pay cash for the
ownership right to use a shopping cen-

ter to generate cash benefits during op-
eration (investment utility) and cash
benefit at disposition. Alternatively,
buyers pay cash for the ownership
right to use a single family residence
that generates a place to live (residen-
tial utility) and cash benefits at disposi-
tion.” The example of a single family
residence illustrates an important
point: economic uses are not necessar-
ily managed to generate cash benefit
during operation.

Looking at preservation use, one sees
that transactors frequently pay cash for
the ownership right to use environ-
mentally significant real estate for
preservation (environmental preserva-
tion utility) and to receive considera-
tion on disposition (typically cash, do-
native, and/or trade benefits). Trans-
actors include individuals, corpora-
tions, land trusts® and government
agencies. Significant acreages are ac-
quired for preservation use annually.”
Government agencies acquire the most
acreage and tend to hold it indefinitely.
Nevertheless, government agencies re-
tain the right to dispose of such prop-
erty for consideration and do so from
time to time.* Economic use of envi-
ronmentally significant real estate even
extends to buyers paying for the right
to keep certain water, air and protected
areas unpolluted, in exchange for the
right to pollute water, air and protected
areas elsewhere (mitigation utility).

Itis also worth noting, at this point,
that many ESRE parcels do generate
annual operating revenues in the form
of user fees. And as eco-tourist resort
development evolves, many others can
be expected to generate annual operat-
ing revenues on a scale approaching in-
vestment real estate development.

Preservation use meeting an eco-
nomic use criterion should not surprise
one, either; since environment, itself,
has a fundamentally economic dimen-
sion. A large and growing literature of
environmental economics documents
this dimension in terms of the eco-
nomic costs and benefits of preserva-
tion, pollution and destruction of envi-
ronment.’

Environment in all its varied forms is
abasic raw material of human econ-
omy. The human economy consumes
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environment for free until demand for
some aspect of it coupled with a per-
ception of sufficient scarcity, moves so-
ciety to allocate economic resources to-
ward managing scarcity. Preservation
of environmental significance simply
reflects the perception of society that
sufficient scarcity exists to trigger in-
clusion of environmentally significant
aspects of the environment in to the
human economy. Demand, perceived
scarcity, patented property rights of
ownership, capital allocation and man-
agement organization are conditions
for any use being a part of the human
economic process; i.e., being an eco-
nomic use. These conditions are pre-
sentin the case of preservation use of
ESRE.

Still, some may argue that preserva-
tion use fails to qualify as an economic
use, because it cannot compete for land
with many development uses without
regulatory advantage (i.e., without reg-
ulation excluding competing uses).
This argument ignores that reliance on
regulatory advantage does not disqual-
ify a use as economic. In fact, many
economic uses of real estate have regu-
latory advantages over competing eco-
nomic uses (e.g., zoning prevents high
rise office buildings from competing
with single family housing in residen-
tial neighborhoods).

The findings of this section may be
summarized as follows:

1. Preservation use of environmen-
tally significant real estate meets a basic
definition of economic use; i.e., it offers
utility during ownership and disposi-
tion benefits buyers will pay for.®

2. Many preservation uses of ESRE
generate significant annual operating
revenues and eco-tourist resort devel-
opment may trigger more.

3. Environment has a well-docu-
mented economic dimension that sup-
ports the notion of preservation use
being an economic use.

4. Preservation use should not be
disqualified as an economic use simply
because it has certain regulatory ad-
vantages over competing uses, as many
economic uses have such advantages.

These findings support the conclu-
sion that preservation use of ESRE
meets a reasonable economic use crite-
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An economic use means a
use of areal estate parcel
that buyers will pay for to
gain: 1) utility during
ownership; and 2) the
opportunity of
consideration at
disposition.

rion. And the large number of transac-
tions and the large acreage of parcels al-
ready put to preservation use indicate
itis a fairly ubiquitous economic use, at
that."

6. An Unpersuasive Conclusion that
ESRE Transactions Do Not Constitute
Market Activity

The subcommittee concludes that
ESRE transactions do not constitute
market activity. Let us consider an im-
plication of this conclusion. If these
thousands of negotiated transactions of
ESRE are nota market, then what are
they? All an economy can have is mar-
kets of negotiated transactions and
non-markets of non-negotiated trans-
actions. What else can there be? In
ESRE transactions, transactors rou-
tinely act as market transactors act.
They consider what has been paid be-
foreand what alternative transactions
may be substituted now. They strate-
gize, market, fight over and negotiate
for short and long periods of time.
Transaction times range from impul-
sive sales to 25-year war-of-attrition
bargaining. ESRE properties are often
offered to more than one preservation
use buyer, despite what the Subcom-
mittee’s report suggests. ESRE buyers
compete, too. They pay cash fre-
quently. True, government agencies
are the chief buyers, today, but their
prominence has been increasingly sup-
plemented by private not-for-profit ac-
tivities. Clearly, ESRE transactions con-
stitute some kind of market activity,
whether the Subcommittee finds it in-
consistent with the market value defin-
ition or not.

7. Distinctions of ESRE Transactions

Triggers Unnecessary and Undesirable
Abandonment of Traditional Benefits
of Markets

The subcommittee’s perception that
the body of ESRE transactions differs
significantly from the body of transac-
tions of other real estate markets is le-
gitimate. Fewer potential buyers often
(butnot always) exist for an ESRE par-
cel than for most commercial, indus-
trial, residential, and agricultural
parcels. There are different marketing
mechanisms, too. Often, no broker or
land banker is involved. Instead, land
trusts sometimes fulfill the broker’s, or
land banker’s, role and make commen-
surate fees through mark-ups. And
government agencies probably do buy
alarger percentage of property rights
for ESRE than they do in markets of
other types of real estate. They also
probably have different agendas than
many private sector buyers. Further,
government agencies seem to resell
what they acquire much less frequently
(often times never) than many other
buyers in other real estate markets (al-
though it might also be said that car
plants, oil refineries, hydroelectric
dams, family farms, certain office
buildings in New York, London,
Tokyo, and Hong Kong, etc., are also
acquired without the intent to dispose).
Given these distinctions, it is under-
standable" that the subcommittee
might conclude that ESRE transaction
activity fails to precisely and consis-
tently fit the criteria of the traditional
market value definition. (Individual
appraisers have been finding both
ways for some time now.) It is not un-
derstandable, however, how the com-
mittee can conclude that ESRE transac-
tion activity is not market activity of
any kind, when clearly itis.

Abandoning the notion of ESRE mar-
ket activity completely also abandons
the basic benefits of markets. First, mar-
kets often produce sustained supply
more cost effectively than non-markets.
Second, markets are self—correcting
feedback mechanisms that incremen-
tally facilitate supply, price and de-
mand and, thereby, avoid the inertia
and inflexibility of non-market mecha-
nisms. Third, markets permit consoli-
dations and dispersions of power and
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control to fit economic circumstance,
rather than inflexibly structuring
power and control regardless of cir-
cumstance. Fourth, markets often stim-
ulate competition that leads to develop-
ment and management of supply and
demand to attract capital and enhance
yield. Non-market mechanisms often
eliminate competition and lessen the
quality of supply. All four of these mar-
ket benefits would be extremely desir-
able to have influencing the formation
of the nation’s portfolio of ESRE put to
preservation use. The Subcommittee’s
abandonment of these market benefits
is unnecessary and undesirable.

8. AProblematic Rejection of High-
estand Best Use Analysis

The Subcommittee’s rejection of
highest and best use analysis in ESRE
valuation is also problematic. How can
an estimate of public interest value be
the most probable price, as the subcom-
mittee claims it is supposed to be, if
there is no systematic determination of
highest and best use. Most probable

price is inextricably a function of some
kind of most probable, or highest and
best use determination.

Three Conceptual Alternatives to
the Public Interest Value Definition

The short-comings of the proposed
public interest value definition point to
three conceptual alternatives.

1. Retain the Traditional Market
Value Definition Without a Precept

One alternative is to retain use of the
traditional market value definition
without a precept of how to interpret
the body of ESRE transactions. This
strategy would preserve the traditional
autonomy of the individual appraiser,
maintain the traditional market value
definition as the cornerstone for ap-
praisal of this type of property, and
place the onus of change on land trusts
and public agencies (i.e., they would
have to seek legislative change in
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USPAP and UASFLA standards to gain
the permission and benefits of the kind
of transaction activity they would like
to pursue) rather than on the appraisal
community. This strategy would also
perpetuate existing conflicts over how
to appropriately appraise such prop-
erty, which, given the apparentlack of
professional consensus at present, is
perhaps not abad thing. Society needs
professional appraisers and real estate
scholars to pursue aggressively and
reach a rational consensus on appraisal
methodology based on the knowledge,
skill and traditions of the appraisal dis-
cipline far more than it needs entities
like land trusts, government agencies
and influential land owners advocating
solutions serving their own agendas.

2. Retain the Traditional Market
Value Definition With a Precept

Another alternative is to retain use of
the traditional market value definition
with a precept that appraisers should
view the body of ESRE transactions as a
real estate sub-market fitting the con-
straints of the market value definition.
This strategy would only require the
subcommittee to broaden its interpre-
tations of the market value definition
criteria on the issues of market compe-
tition, undue stimulus, buyer motiva-
tion, and marketing efforts. Such a loos-
ening of interpretation seems inconse-
quential in comparison to the subcom-
mittee’s demonstrated willingness to
completely abandon the notion of mar-
ketactivity and highest and best use
analysis in the appraisal of ESRE.

This strategy would impose the cor-
nerstone of appraisal, the traditional
market value definition, on the ap-
praisal of ESRE, and retain the tradi-
tional notions of markets, market bene-
fits, and market value. Value estimated
would be a most probable price based
onamost probable use—highest and
best use. The precept would signifi-
cantly reduce conflict over how to ap-
praise ESRE within in the appraisal
profession, too. It would not, however,
solve some of the problems of land
trusts and public agencies alluded to
previously.

3. Adopta Hybrid Market Value De-
finition for ESRE

A third alternative is to adoptanew
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value definition that treats the thou-
sands of negotiated ESRE transactions
as inconsistent with the traditional
market value definition, but indicative
of another kind of market activity de-
serving a separate market value defini-
tion. This strategy would retain no-
tions of markets, market benefits, and
market value in a hybridized form that
recognizes the distinctions flowing
from the public sector /private sector
transaction activity. A brief description
of the premises for such a definition fol-
lows.

a. A Hybrid Market

A case may be made that ESRE trans-
actions constitute an entirely different
kind of market activity; one character-
ized primarily by private-to-public sec-
tor transactions of the kind described
by the Subcommittee—with the pri-
mary objective being facilitation of the
supply of a public use, i.e., preservation
use of real estate with environmentally
significant attributes. This market may
be thought of as a hybrid produced by
the interaction of public and private
sector economics. A “hybrid market” is
something that could be pointed to and
itcould be coherently defined to: facili-
tate supply of ESRE put to preservation
use; price private real property rights of
ESRE put to preservation use; serve de-
mand for ESRE; and occur within con-
straints of government regulation. A
hybrid market would fundamentally
retain the traditional notions of market
dynamics and efficiencies, although
these notions might be modified to re-
flect the agendas and constraints of
public and private sector organizations
in transaction. A hybrid market would
be distinct from a traditional market.

b. The Hybrid Market Value
Definition

A value definition could be used that
combines a description and relevant
criteria much as the market value defin-
ition does. For example, hybrid market
value might be defined as:

The most probable price which a
property should bring in a competitive
and open hybrid market, under all con-
ditions requisite to a fair sale in a hy-
brid market, with the buyer and seller
each acting prudently, knowledgeably,
and assuming the price is not affected
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This market may be
thought of as a hybrid
produced by the interaction
of public and private sector
economics.

by stimulus atypical for a hybrid mar-
ket.

Such a definition is far more in keep-
ing with the traditions and economic
roots of appraisal, than is the proposed
public interest value definition, if for no
other reason than it keeps appraisers,
transactors, and society grounded in
the reality of some kind of market activ-
ity, rather than pretending none exists.

The criteria specified for the defini-
tion could probably be the same as the
criteria for the traditional market value
definition, though referring instead to a
hybrid market. But the criteria could
also be that cited by the Subcommittee,
or some new criteria, for that matter.

¢. The Hybrid Highest and Best
Use Concept

“Tohave value, a site musthave a
utility [read use] which is in demand by
prospective purchasers, i.e., one which
will produce amenities or net income to
the user,” says The Appraisal of Real
Estate in a discussion of highest and
best use. Clearly, all ESRE putto
preservation use produces amenities to
the user. And some ESRE produces net
income derived from user fees and eco-
tourist development. Therefore, preser-
vation use of ESRE meets a fundamen-
tal condition for it to have a value
under highest and best use analysis.

Hence, if a “hybrid market” and a
“hybrid market value definition” were
assumed by the subcommittee, and if it
recognized that ESRE put to preserva-
tion use produces amenities and occa-
sional net income, then the Subcommit-
tee mightlogically articulate a “hybrid
highest and best use” concept. The con-
cept could have the traditional four-
rule test: physical possibility, legal per-
missibility, financial feasibility, and
greatest net benefit to the owner over

time. Each rule could be refined for the
constraints and circumstances of the
hybrid market, since these are heuris-
tics, anyway. Still, little if any adapta-
tion would probably be required.

Retaining some form of highest and
best use analysis in ESRE appraisal is
critical to the integrity of the appraisal
process and critical to society’s efficient
formation of a portfolio of ESRE put to
preservation use. “Hybrid highest and
best use analysis” would allow evalua-
tion of various preservation uses (many
ESRE parcels can be put to different
kinds of preservation use) to determine
the most probable use and would select
toward the one that best meets the four
rules of highest and best use. Without
hybrid highest and best use analysis,
there can be no skewing of the apprais-
ers use determination toward a most
probable use. Without a skewing to-
ward most probable use, accuracy of
value estimates will probably suffer,
because the use premises considered by
appraisers may vary significantly. Fur-
ther, “pork barreling” of environmen-
tal projects will have no check and bal-
ance in the appraisal process without
some form of highest and best use
analysis.

d. The Three Approaches

Given a hybrid highest and best use
determination, it then becomes logical
for the appraiser to search out compa-
rable sales reflective of the hybrid high-
estand best use, drawn from the hybrid
market, that are consistent with the hy-
brid market value definition. Many of
these transactions involve negotiated
purchases by condemning authorities.
The Uniform Appraisal Standards for
Federal Land Acquisitions already ar-
ticulate that such transactions may be
used for estimating market value.®
There probably would be no problem
in using them for estimating a hybrid
market value.

Further, with hybrid market con-
cepts mentioned above, there would be
no need to limit appraisers considera-
tion of the Income and Cost Ap-
proaches, so long as they drew their
data from the hybrid market. While
most ESRE can probably be adequately
valued through a sales comparison ap-
proach, certain kinds of ESRE in the fu-
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ture may benefit from cost or income
analyses. For example, as eco-tourist
resorts are developed on ESRE, it will
become increasingly useful to analyze
the income streams to understand the
value of ESRE. The Cost Approach may
also be informative in cases where
ESRE to be acquired is also subject to
significant contamination requiring
clean-up.

Change is traumatic and risky. Large
change is exponentially traumatic and
risky. When the subcommittee aban-
dons the market value definition, to-
tally rejects calling the thousands of
ESRE transactions annually any kind of
market activity, abandons the tradi-
tional notions of highest and best use as
a premise of valuing ESRE, and rejects
completely the appraisal traditions and
economic efficiencies of looking at
large bodies of negotiated purchases as
market activities, then exponential
change is being contemplated. Such ex-
ponential change almost certainly trau-
matizes the appraisal process for ESRE
and puts at risk that accuracy and in-
tegrity of the value estimates made by
appraisers, required by transactors,
and relied upon by society. The trauma
and risk are unwarranted. The com-
mittee should stick with the traditional
market value definition for valuing
ESRE put to preservation use, because
it can work effectively. Butif change is
essential for reasons unrevealed by the
subcommittee’s report, the subcommit-
tee should adopt something like a “hy-
brid market value definition” that: 1.)
avoids completely divorcing ESRE, ap-
praisers, transactors and society from
the traditional, beneficial dynamics of
regulated market processes; and 2.) “in-
crementalizes” change to a manage-
able, prudent degree.

Presently, the Federal Land and
Water Management Fund has billions
of dollars available for buying ESRE.
States have millions or billions to
spend. Land trusts like The Nature
Conservancy (with links to ARCC and
BLM), The Wilderness Society (a link to
The Rockefeller Foundation), and The
Conservation Fund (a link to the Mel-
lon Foundation) have large donor and
institutional fund raising bases that
give them vastbuying power. At the
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same time, tens of millions of acres of
wetlands remain to be acquired. Tens
of millions of acres of federal and state
lands must be exchanged to satisfy fed-
eral policy on land ownership consoli-
dation. And millions of acres of other
types of ESRE are also targeted for ac-
quisition, or will be. Society stands on
the brink of the greatest systematic
preservation of environment in human
history. Will it happen efficiently or in-
efficiently? Will ithappen with in-
tegrity or fraud? Will it be a market ac-
tivity, or a non-market one? Will the
taxpayers get their money’s worth, or
will they be bilked, as they haveall to
frequently in government procurement
processes? The subcommittee’s deci-
sionregarding an appropriate value
definition for ESRE may profoundly in-
fluence the answers to these questions
in the short term. In the long term, the
market prevails. 1
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