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CALIFORNIA JURY
recently awarded $4.5
million in compensation
and severance damages
to two property owners
whose environmentally sensitive prop-
erties in Huntington Beach were par-
tially taken by the California Depart-
ment of Transportation (Caltrans). '

I'ne highest and best use of the prop-
erties prior to condemmnation was as
mitigation real estate. Mitigation real
estate (MRE) is property suited for ac-
quisition and/or enhancement to cre-
ate a protected environment similar to
protected environment lost to develop-
ment at another location (see Right of
Way August/September 1994 for a dis-
cussion of mitigation real estate and its
valuation). ?

The Huntington Beach case merits at-
tention, because it demonstrates: 1.)
MEE can have significant market value
in condemnation; and 2.} partial takes
of MRE can trigger significant sever-
ance damages to a remainder parcel in
such cases.

The Property Before Condemnation

Letendants Facifiic Enviro Design
and Coastal Magnolia Group owned 67
acres of undeveloped land on the in-
land side af Pacific Coast Highway
(PCH) in the city of Huntington Beach,
Orange County, California. The 67-acre
parcel was bounded by streets on the
north, west and south sides, and by a
tidal channel on the east side. The par-
cel had practical and legal access only
on the PCH frontage. The California
Coastal Commission regulations delin-
eated most of the parcel as wetlands.
Ground water ponded on portions of it.
Habitat existed for the endangered
Beldings Savannah Sparrow and other
species.

City zoning and planning overlays
mandated wetland preservation, rather

than development, as a probable use.
Portions of the site were also within the

jurisdictional influence of US. Army
Corps of Engineers, under Section 4(4
of the Clean Water Act, and the entire
parcel was subject to the influence of
the California Coastal Commission’s
coastal zone jurisdiction. In combina-
tion, these regulatory constraints made

APRILMAY 1995

traditional development improbable.

Surrounding land uses included the
state beach across PCH, a wetland and
large power station to the north, a tidal
charnel and residential development
to the east, and protected and enhanced
marsh to the south.

A Partia! Take and a Landlocked

Remainder

Caltrans widened PCH in the vicinity
of the subject property in 1992, The
widening allegedly caused damage to
wetlands areas and the California
Coastal Commission required Caltrans
to mitigate the damage.

The plaintiff, the state of California
{acting by and through Caltrans), was
required to construct irrigated sand
dunes and restore environmentally
sensitive sand dune habitat to serve asa
buffer to protect and enhance certain
wetlands areas allegedly impacted, in-
cluding the wetlands areas on the de-
fendants’ property.

In order to reconstruct the dunes,

Calirans needed to condemn 7.44 acres
of defendants’ property. Suit was filed
on March 6, 1992; and on March 17,
1992, Caltrans obtained an Order for
Possession entitling Callrans to take

ion of defendants’ 7.44 acres on
March 20, 1992.

The property taken was an irregu-
larly shaped, approximately 100 to 150-
foct wide ctreteh of land ﬁlﬂi‘\-ﬁ PCH.
The partial take left a landlocked, 59.56-
acre remainder parcel. *

Once in possession of the property,
Caltrans constructed sand dunes and
restored environmentally sensitive
sand dune habitat that blocked view
and access to and from the remainder
parcel.

The Court Determines a Relevant
Market Exists for Conservation
aidjor Environmental Mitigation
Llse of the Parcel

In the legal issues phase of the trial,
the court determined that:
1. Caltrans had illegally reserved an
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Severance Damages

easement over part of defendants’
property and that defendants were en-
titled to compensation for the taking of
all7.44 acres;

2. There was a relevant market for
defendants’ property based upon con-
servation and /or mitigation use;

3. Defendants’ property rights
should not be valued without reference
to existing Jand use constraints under
People ex rel. Dept. Pub. Wks. v, South-
ern Pae, Trans. Co,, 33 Cal. App. 3d 960,
109 Cal. Rptr. 525 (1973);

4. Defendants’ use and enjoyment of
their remaining property had been sub-
stantially impaired and that defen-
dants" were entitled to seek and prove
severance damages; and

5. Caltrans had unreasonably de-
layed in advising defendant of its intent
to condemn the 7.44 acres in order to
construct sand dunes and restore envi-
ronmentally sensitive dune habitat,
and that defendants were entitled to

seek and prove pre-condemnation
damages.

The two most significant of these de-
terminations, from a MRE valuation
perspective, were numbers 2 and 4.
They meant that the market value of the
property could be based on a highest
and best use assumption of conserva-
tion and /or mitigation, with the valua-
tion estimate based on comparable
sales of such properties, including ne-
gotiated transactions involving con-
demning authorities. Further, the court
recognized a potential impairment of
use and enjoyment in the remainder re-
sulting from the partial taking. Hence,
severance damages could be argued
based on diminution of conservation
and/or mitigation utility and enjoy-
ment of the remainder parcel.

Thus informed, Caltrans and defen-
dants both approached condemnation
valuation of the subject property under
the assumption that the highest and
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best use of the subject parcel was miti-
gation.

The Dispute Over Just
Compensation

The property owner and Caltrans
were unable to agree on just compensa-
tion for the partial taking, disagreeing
on both the value of the part taken and
on severance damages resulting from
the take. Trial by jury on compensa-
tion and damages became necessary to
resolve the dispute,

Curitentivns urd Decisivn:
the Part Taken

Under the MRE use assumption, Cal-
trans relied on comparable sales pre-
sented during the legal issues phase of
the trial, and estimated the part taken to
have a market value of 580,000 per acre.
The comparable sales included a vari-
ety of purchases, several by condemn-
ing authorities, of parcels acquired to
mitigate damage to protected areas.

Defendants used many of the same
comparahle sales plus additional ones,
some discovered near the subject par-
cel, indicating a higher value. Defen-
dants estimated $150,000 per acre for
the value of the part taken. The jury
awarded $13(,000 per acre for the part
taken.

Cureleridiores woid
Decision:5everance Damages to the
Remainder

A particularly significant dispute
concerned severance damages. Plaintiff
claimed that the partial taking caused
no severance damage to the remainder,
Plaintiff reasomed that the highest and
best use of the parcel before and after
the partial take was to mitigate devel-
| opment damage, particularly to deep
water habitat caused by entities, such
as the ports of Long Beach and Los An-
geles, that have filled protected parts of
their harbors for terminals. Plaintiff
presented several experts to demon-
strate that the mitigation utility of the
remainder parcel would be undimin-
ished by the taking, that is the remain-
der could still feasibly be inundated via
| the adjacent tidal channel and en-
hanced to provide a substitute deep
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water habitat. Howewver, plaintiff intro-
duced no comparable sales data and
analysis comparing accessible versus
landlocked mitigation parcels to docu-
ment that land locking of such a mitiga-
tion parcel would not trigger a diminu-
tion in value.

Defendants contended that signifi-
cant severance damage resulted from
the partial take. Essentially. defendant=
reasomed that, before the taking, the
property was a strong candidate for
mitigation, because the wetland fen-
dangered species habitat was signifi-
cantly degraded, threatened, and capa-
ble of mitigating a wvariety of habitat
damage—including deep water habitat
damaged by ports. The degradation
meant a significant degree of enhance-
ment was possible {(enhancement po-
tential tends to make a site attractive to
mitigators and regulators), The contin-
uing threat to habitat on site, stemming
from proximity impacts and access and
view from surrounding streets and ac-
tivities, meant mitigators and regula-
tors could be expected to place a high
priority on acquiring the property for
protection. * The varied capability for
mitigabon meant tha oty erald
feasibly mitigate deep water habitat
damage—historically a class of habitat
damage that mitigators had paid most
to mitigate.

After the taking, however, defen-
dants argued that the remainder's util-
ity for mitigation had been diminished
as follows:

1. The dune enhancement of the part
taken upgraded the habitat quality of
the remainder, particularly the Beld-
ings Savannah Sparrow habitat, by sig-
nificantly insulating the site from street
access, view and surrounding pollu-
Hon. As a result, the remainder offered
mitigators and regulators less potential
for mitigation enhancement, Therefore,
the remainder’s utility to mitigators
and regulators was greatly diminished,
Az waa tha prim that m'iHE..‘-lh‘lrL'. m'ighf
be expected to pay for the remainder;

2. The dune enhancement of the part
taken also diminished the degree of
threat to the habitat of the remainder

parcel. Therefore, the partial take re- |

duced the urgency of protecting the re-
mainder, lowered the priority of its ac-
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quisition, and delayed and diminished
the price mitigators would pay; and

3. Upgraded habitat quality and re-
duced threat made the site less feasible
for deep water habitat mitigation. Con-
verting protected, enhanced habitat to
deep water habitat, was much less
likely than converting unprotected, de-
graded habitat. Therefore, the remain-
der parcel was unlikely to be acquired
for mitigation by the highest paying
class of mitigators.

Defendants introduced 11 compara-
ble sales of “before” parcels acquired
for mitigation and/or conservation
purposes, all having access in varying
degrees, as evidence of the market
value of the entire parcel in the before
condition, and of the part taken in the
before condition. Defendants also in-
troduced two comparable sales of
parcels acquired for mitigation and /or
conservation purposes that lacked
street access and further environmental
enhancement. These evidenced the
market value of the remainder in the

after condition. The comparable sales
fior the after condition indicated a unit
value vastly less than the comparable
sales in the before condition. Based on
the difference between accessible and
inaccessible parcels, Defendants
claimed severance damages resulting
from the partial taking of 90 percent of
the $150,000 per acre va lue in the before
condition

Summary of Findings

On December 23, 1994, after a 15-day
trial, and a jury deliberation of five
hours, the jury awarded Defendants
§967,330 for the 7.44-acre part taken
and $3,542,450 (46 percent of its
$130,000 per acre before value, or ap-
proximately 559,500 per acre) in sever-
ance damages to the remainder parcel.
The award for the part taken was
weighted heavily in favor of defen-
dants’ contention. The award for sever-
ance damages recognized defendants’
contention that use and enjoyment
were vastly diminished, and rejected
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Severance Dmages

the plaintiff' s contention that no dimin-
ishment occurred.

Significance and Implications

This case is significant for several
reasions.

L. It is probably the first condemna-
tion and award of severance damages
fora partial taking of mitigation real es-
tate m the United States. As such, it
demonstrates that partial takings of
MRE can trigger severance damages to
remainders in certain circumstances,

2. It demonstrates that partial tak-
ings of MRE may damage remainder
parcels through dimmution of ublity
and enjoyment in the mitigation
process.

3. It demonstrates that the traditional
condemnation valuation framework is
capable of recognizing and articulating
severance damages to an MRE remain-
der through use of the basic compara-
ble sales approach.

At least bwo major implications flow
from the finding.

1. Condemning authorities should
take care to sculpt partial takes of MRE
to minimize diminution in utility and
enjoyment of the remainder to avoid
significant severance damage awards,

2. Property owners of MRE should
rigorously investigate the possibility

that partial takes of MRE may trigger
significant reductions in use/mitiga-
tion potential and severance damages
to which they may be entitled.
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2 An example of MREE is an upland parcel
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contoured with grading and vegetated to
make additional wetlands.

3 The frontage along streets intersecting
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due to barriers erected in the construction of
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1 Indeed, the subject site was rated the
highest among eight potential acquisition
targets in the EIS for the expansion of the
ports of Long Beach and Los Angeles before
the sand dunes were developed by Caltrans
after the taking.

s

Headguarters
162010 Brandywine Rd.

Brandywine, MD 20613

R/W
A cquisition

A ssociates

B Engineering
B Acguisition
B Recordings
B Contracts
B Dieeds

B Highways
W Airports

B Pipcline
M Title Curative

We provide these important serviees:

M Lrgal Documents W Motary
B B.L.M. Rescarch

We specialize in the following areas of expertise:

B Ports (M arinas)
B Feasibility Studies Il Sub-division, Layouts

W Mineral Buying

B Design B Appraisals

W Relocation M Sertlements

W Eminent Domain @ Exhibis
{Testimany) {Court Documentsy

W Title Work B Title Curative

B Mineral Leasing
{oil, s coal gic)

W Utilities (Waier, Sewage, Dirminepe, Electrical)
W Lepal Services {Opinions e,
B Land Development, Purchasing

B Environmental [mpact Stadies
B Communications
B Mineral Leasing

(301) BER-2136 Clemmans, NC Tulsa, OK Houston, TX Montgomery, AL Atlanta, GA
Foax: (M) 570542 1919 Pnn- s (18] 2U2a] (T13) 131=2317 [2015) ZAO=-90T0 (0] INE-00EY
1% RIGHT OF WAY



