TRANSIT

BY MAMIE SMITH-FISHER, SR/WA AND
ROBERT N. MERRYMAN, R/W-RAC

The Federal Transit Administration (FTA) recently issued its newest
set of guidance for acquiring real estate using FTA grants. The goal
of the new Circular, known as Circular 5010.1D, is to incorporate
all legal provisions and assist transit grantees with the acquisition
of real estate for their transit projects.

Effective as of November 1, 2008, the new “D” version of the FTA
Circular 5010.1 guidance series is designed to facilitate a grantee’s
understanding of the guidance and make it easier to cross-reference
information. It provides more detail and links significant aspects
of the guidance directly to the regulations, 49 CFR Part 24.

Several of the changes will directly affect grantees acquiring real estate
using FTA grant funds or those planning to incorporate land purchased
with local funds into a Federal project at a later date. Therefore, it is
critical that grantees become familiar with these changes.

Background

Like most agencies, the FTA provides a supplement to the Uniform
Act regulations (49 CFR Part 24) through their circulars. The
context of the FTA real estate program, as well as the issues it
has encountered, work toward helping grantees understand the
approach to the changes.

The FTA has identified real estate as a high risk area in its
assessment of project feasibility. This is true because many transit
grantees only acquire land intermittently and never fully develop
expertise in the process. They may often attempt to acquire land
without full knowledge of the practical aspects and requirements of
the Uniform Relocation and Real Property Acquisition Policies Act
of 1970, as amended (Uniform Act or URA), and its implementing
regulations found at 49 CFR Part 24.
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Additionally, there may be either state/local laws or regulations that
must be followed if the power of eminent domain will be used for the
project. Significant project delays can often result from the failure
to comply, especially if steps were not taken in a logical order, or if
the schedule was overly ambitious. It can also result when the scope
and cost of the project is not appropriately defined.

The changes to the Circular are outlined as follows:

Definitions — Chapter I, Section 5, Definitions, has been
significantly expanded. There are 14 new terms and definitions
that pertain directly to real estate related program elements, and
two of the existing terms have been redefined.

Real Estate Technical Requirements — The changes to the real
estate technical requirements are covered in Chapter IV, Project
Management, Section 2, Real Property.

Prior Concurrence Requirements for Appraisals and Settlements —
The 5010.1D changes affect the threshold level of valuation for
pre-concurrence by the FTA. This will affect only a small number
of parcels, but those affected are the higher value acquisitions.
Therefore, appraisals of property with a value exceeding $500,000
will need pre-approval by the FTA prior to extending an offer to the
property owner. Since the previous level of pre-authorization was
$250,000, this revision will likely result in fewer appraisals requiring
FTA pre-concurrence. As a result, FTA can focus its resources on the
highest valued parcels, and benefit from a streamlined acquisition
process for grantees.

In Chapter 1V, Section 2d, Appraisal Concurrence Process, the new
Circular clarifies that prior FTA concurrence of the appraised value
is required when the grantee is proposing an in-kind contribution
of any value. This would apply if the appraised value is used as



a credit toward the local matching share where the property had
been previously owned by the grantee.

The threshold for prior approval of Administrative Settlements is
unchanged. A proposed settlement that is greater than $50,000
above the offered amount will still require FTA pre-concurrence to
remain eligible for Federal participation.

Administrative Settlement — The new definitions clarify
what is meant by various terms used in the text. For example,
an “administrative settlement” is defined as “any settlement in
excess of ... the approved just compensation ... [including] legal
settlements.” Legal settlements are broadly defined as including
all settlements “prior to a trial on the merits.” These definitions
assure that FTA is clear in requiring support for any amount of
money paid in excess of the approved appraisal.

Uneconomic Remnants — FTA added emphasis to the current
requirement that agencies must offer to acquire uneconomic
remnants, and that the offer must be a part of the initial written
offer to the owner.

Appraisal Scope of Work and Realty/Personalty Report
Requirements — The added emphasis on the appraisal process
contained in the January 2005 49 CFR Part 24 is mirrored in the new
Circular. Specifically, FTA now emphasizes a mutually established
Appraisal Scope of Work (SOW) between the appraiser and transit
agency. When appropriate, a realty/personalty report must be
addressed in the SOW and be a part of the appraisal, if required.
This means that, for complex acquisitions, a transit agency must
formalize a SOW process with the appraiser and develop a process
to reasonably categorize items located on the property as real
estate (thus generally part of the appraisal) or personal property
(thus handled by relocation assistance).

Since the mutual development of the SOW is a relatively new task,
FTA provided additional guidance. The new 5010.1D now includes
Appendix C, Guide for Preparing an Appraisal Scope of Work, which
offers detailed direction and requirements.

Relocation Benefits Exceeding URA Limits — The FTA has
clarified that it will not participate in costs incurred by a grantee
which exceed Uniform Act limits, even though those costs may
be required by state or local law. This means a grantee may be
mandated by state law to pay certain costs, but those costs will
not be reimbursed by FTA. For example, a grantee located in a
state that mandates business reestablishment payments greater
than $10,000, or mandates payment of damages not generally
considered compensable in eminent domain (e.g. business damages
or goodwill), will pay those added costs with local funds.

FTA DSS Bedroom Criteria for Children — In several other
subject areas, the FTA has taken its lead from the 49 CFR Part 24
requirements. An expanded discussion is included in the regulations,
which elaborates on the requirement that replacement housing
contain “separate bedrooms for children of opposite gender.” This
Uniform Act requlatory requirement on this topic has had varying
interpretations. The FTA clarified this requirement as intended for
children over 12 years of age, unless local housing codes apply
this standard at an earlier age.

FTA Alternative Procedures — FTA left intact the provision that
permits more experienced grantees the option to request alternative
procedures, although it did add some additional requirements.
Specifically, a grantee must submit detailed information with
an application for the alternative procedure. These alternate
procedures permit a grantee to conduct a project with a different
threshold for approval. For example, a grantee with many high
valued parcels might ask the FTA to raise the pre-approval level
for appraisals from the new $500,000 level up to $1 million. If
FTA concurs with the grantee’s request, then pre-approval of a
parcel valued at less than $1 million is not required. FTA reviews
all requests for alternate procedures on a case-by-case basis.
An alternate threshold can also be requested for administrative
settlements.

Real Estate Management Plan Requirements — FTA utilizes the
Real Estate Management Plan (RAMP) document that requires a
grantee to set out its real estate process and schedule. This planning
document becomes part of the overall Project Management Plan.
As the new Circular states, “the RAMP is a planning document
for the acquiring agency and is a control document for FTA that
includes real estate goals and methodology from the perspective
of timing, staffing, statutory and policy issues.”

The RAMP requires a grantee to evaluate its capacity to perform
the required real estate acquisition work in the time allocated.
An appendix to the new 5010.1D provides a RAMP project model
that assists in development and includes a thorough evaluation of
potential land acquisition issues.

Prohibited Practices — Settlements that combine relocation
and acquisition (sometimes termed a “global settlement”) are
prohibited to the extent that the relocation payments are not
specifically supported by actual cost documentation. This inclusion
is essentially the same position discussed in the preamble of 49
CFR Part 24, when issued in 2005.

FTA also added a prohibition for the use of rent schedules, where
such a schedule does not provide a replacement housing calculation
based on actual available units. FTA requires the traditional
calculation method set out in the CFR.

Circular 5010.1D Training

The FTA offers a two-day training class on FTA Real Estate
Requirements that focuses on the new 5010 requirements. The
class is free of charge to eligible transit grantees, and training is
offered periodically in all FTA regions. For additional information
on these courses, consult the National Transit Institute Website at
www.ntionline.com/courses.

For additional FTA information on the
new Circular 5010.1D, please contact
MamieSmith-FisheratFTAHeadquarters
at (202)366-8063 or by email at
Mamie.Smith-Fisher@FTA.dot.gov.
The full text of the new Circular issuance
is available at: www.fta.dot.gov/
documents/C_5010_1D_Finalpub.pdf &

MAY/JUNE

2009 Right of Way 37




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /sRGB
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 100
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 100
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /BleedOffset [
        0
        0
        0
        0
      ]
      /ConvertColors /ConvertToRGB
      /DestinationProfileName (sRGB IEC61966-2.1)
      /DestinationProfileSelector /DocumentRGB
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks true
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MarksOffset 6
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


