Economic Preservation Use-
ls it Highest and Best Use?

INTERPRETING THE LATEST

INTERAGENCY LAND AcQuisITION CONFERENCE POSITION PAPER

by Donold C. Wilson and Craig D. Hungerford

ppraisers of environmen-

tally significant real es-

tate (ESRE} put to preser-

vation use recently re-

el soane nwae useiul
institutional clarification about how
not to value such property.

On April 14, 1995, the Interagency
Land Acquisitions Conference (ILAC)
issued a position paper that said in
part:

“ . rion-economntc highest and best use
iz ol 2 proper basis for the estinmale of nar-
ket tlue and, accordingly, that o highest
and best use of conservation, preservation,
or other use thal requives the property to be
withheld from economic production in per-
petuity, i3 not @ valid use upon which fo es-
timate market velue. Such an estimale is,
therefore, not i conformance with fhe Uni-
form Appraisal Standards for Federal Land
Acquisitions, ™

The authors applawd ILAC's articu-

lation of what not to do, and in the
SPITIC Of professiongl coupenation, ek

to interpret what the negative declara-
tion may imply appraisers can do re-

i

sponsibly to estimate the market value
of ESRE put to preservation use. Buk
first, some clarification of ILAC is help-
ful.

“The Conference
conducts its business
by ad hoc committee
called into session as

land acquisition issues
arise that affect the
federal land acquiring

agencies...”

Who Is the Interagency Land
Acquisition Conference, and Why
Do Their Position Papers Matter?

LA dperrilas ikanslf as

“_.an arganization composed of repre-
sentatives of Federal agencies engaged in
the acquisition of real estate for public uses.
The Conference [ILAC] was esbablished on
Nuvember 27, 1968, by invilations issued
Iy the Attorney General.” 2

It is nothing if not an exclusive orga-
nization,

ILAC goes on to say:

“The Comference conducts its business
by ad hoe committes called into session as
land acquisition issues arise that affect the
federal lomd acguiring agencies. For exai-
ple, when the Freedom af Informationn Act
(FOIA) was enacted, the Conference was
cilled into session and developed a position
paper regarding the release of government
appragsal reports wnder FOIA. 3 The Con-
ference was also responsible for the develop-
rmwsnt of Hie 1Taifoene Approdical Standards
for Federal Land Acquisitions published in
1972, as well as the 1973 and 1992 4 revi-
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sions thereaf, which establish guidelines
for appraisals prepared for foderal land ac-
quisition. When the subject under Con-
ference consideration is valuation, as
here, the agencies are genevally repre-
sented on the Conference by their Chigf
Appraisers.” 5

In essence, ILAC interprets the op-
erational implications of alterations of
certain institutions for federal agen-
cies (such as occurred with the pas-
sage of the FOIA), much as the au-
thors are trying to interpret [ILAC s al-
teration of the appraisal institution for
appraisers. ILAC also sometimes
makes upf institutions such as the
Uniform Appraisal Standards for
Federal Land Acquisitions (UAS-
FLA). In the case of UASFLA, these
made-up institutions sometimes even
claim to supersede legislated stan-
dards like USPAP and FIRREA, in
SOIME CASES,

Agencies represented include: US.
Department of Justice, U.5. Army
Corp of Engineers, General Services
Administration (FPES), General Ser-
vices Administration (PBS), Housing
and Urban Development (MF), Hous-
ing and Urban Development (SF), Bu-
reau ot Land Management, U5 Fish
and Wildlife Service, U.5. Forest Ser-
vice, Department of Transportation
(FHWA), National Park Service, LS,
Navy, Western Area Power Adminis-
tration, U.S. Postal Service, Bureau of
Indian Affairs, and Bureau of Recla-
mation.

Hence, an ILAC position paper, re-
garding appraisal standards, matters
because: it articulates an appraisal po-
sition that each member agency can
follow based on its interpretation of
ILAC's interpretation.  You follow?
The multi-billion dollar question, of
course, is how to interpret ILAC's in-
terpretation of an appraisal issue that
has probably not vet been precisely
enough legislated and litigated to re-
quire no further interpretation. What
[ullvws are the authors” intcrproto
tions of what some of ILACs recent
position paper may mean. Readers, of
course, will have to consult legal
counsel, relevant constituent agencies
of ILAC and their elected representa-
tives to make an informed decision
for themselves.
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Firet Interpretation: Some
Preservation Uses Are Non-
Econmnic, and Some Are
Economic

Clearly, one cannot estimate market
value far any “non-economic” preser-
vation use, because, not only highest
and best use analysis, as the [LAC's
position paper rightly suggests, but
the entire deductive method of ap-
praisal is based on first principles of
econamic logic requiring an economic
use for appraisal. Hence, any non-
economic use violates the deductive
principles of appraisal and renders
the analysis logically invalid.

Contrariwise, any “economic”
preservation use of ESRE would nec-
essarily be logically consistent with
the first principles of appraisal and,
50, could wvalidly be found to be a
highest and best use having a market
value (assuming it were found to be
physically possible, legally permissi-
ble, financially viable, and capable of
generating the greatest net return to
the owner over time).

Clearly, many preservation uses of
ESRE meet a reasonable economic use
criterion.  Wilson and Hungerford
have previously defined an economic
use criterion for real estate as a:

¥ uce of a real estate parcel that
buyers will pay for to gain: 1.} ukility
during ownership; and 2.) the oppor-
tunity of consideration at
disposition?...Looking at preserva-
Hion use, one sees that transactors fre-
quently pay cash for the ownership
right to use environmentally signifi-
cant real estate for preservation (envi-
ronmental preservation utility) and to
receive consideration on disposition
{typically cash, donative, and/or
trade benefits). Transactors include
individuals, corporations, land trusts
and povernment agencies. Significant
acreages are acquired for preserva-
tion use annually. Government agen-
cles acquire the most acreage and
tend to hold it indefinitely. Neverthe-
less, government agencies retain the
right to dispose of such property for
consideration and do so from time to
time, Economic use of environmen-
tally significant real estate even ex-

tends to buyers paying for the right to
keep certain water, air, and protected
areas unpolluted, in exchange for the
right to pollute water, air, and pro-
tected areas elsewhere (mitigation
utility)"8

Wilson and Hungerford also have
noted:

.. many prescroation uses of ESRE

generate significant annual operating
revcrincs dnd cco-feprist resort deoclop

ment may trigger more . Environment
has a well documented economic dimen-
sion that supports e notion of preseroa-
Fion wse being an economic use . [and]!
preservation use should not be disquali-
fied as an economic use simply because i
has certain regilatory advantages over
competing wses, as many economiic uses
have such advantages. ™

Wilson has also articulated an ex-
haustive, four-criterion method for
determining whether a preservation
use can be a highest and best use and
concludes many preservation uses of
ESRE can meet these criteria. !?

Therefore, since preservation use of
ESEE often has the characteristics of
an economic use, ong must interpret
the ILAC position paper to apply only
L pranticular non-economic preacrva
tion uses. [IF it were to apply to eco-
nomic uses also, then no property
could be estimated to have a market
value. After all, appraisal rests on de-
ductive first principles of economic
legic—not non-economic logic—de-
termining cholce among items valued
and priced for their utility within con-
straints of supply and demand. !

Second Internretation: The Phrase
“Withheld From Economic
Production In Perpefuity” Is
Probably an Irrelevant Criterion
Foran Economic Preservation Lse

ILAC'S phrase “withheld from eco-
nomic production in perpetuity,”
cited at the bc—E;i.n.rl.i.nE wf thie paper,
suggests that anytime an economic
preservation use of ESRE, or any
other economic use of real estate, for
that matter, is withdrawn from eco-
nomic production forever, then it can-
net be determined a highest and best
use, nor found to have a market value.
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Whatever the logical merit of this crite-
rion, the authors find the criterion only
marginally relevant because:;

1. Few if any transactions have
“withheld from economic production
in perpetuity” clauses written into their
sales contracts and titles. No federal
agencies in the authors” experience
have entered into such contractual
agreements. And even if federal agen-
cies have entered info such transac-
tions, there are also many, many trans-
actions where they have not.

cidentally be painting themselves and
ESRE valuation into a methodological
corner here.

It is hoped that the preceding inter-
pretations will commence a spirited
and informed debate among the sev-
eral forms of crganizations involved in
transaction of such property, as well as
among appraisers, consultants, and
other professionals contributing to the
process. By making clear that non-eco-
nomic preservation use of ESRE can be
neither a highest and best use, nor have

“,..anytime an economic preservation use of
ESRE, or any other economic use of real estate,
for that matter, is withdrawn from economic
production forever, then it cannot be deter-
mined a highest and best use, nor found to

have a market value.

2. Even if all economic preservation
uses of ESRE were transacted subject to
such clauses, the authors know of no
body of economic logic, or persuasive
body of economic scholarship, or body
of applicable law that makes certain
that ESRE "withheld from economic
production in perpetuity” ceases to
have an economic wse. [t is possible,
after all, that the economic use of a
property could in fact be withheld from
economic production in perpetuity.
For instance, certain types of real estate
actually gain market value when taken
out of economic production, (marginal
farm land placed in a subsidy program
of non-production).

3. Finally, if one assumes the logic of
ILAC (i.e., that ESRE sold with clauses
that withhold it from economic produc-
tion in perpetuity cannot have a market
valug, because they are nom-economic),
then what kind of value can ESRE
have? A non-economic, non-market
value? The appraisal profession will
have to develop an entirely new
methodology to deal with non-eco-
nomic, non-market value, because,
lamentahly for [TAC. appraizal’s first
principles deal only with economic
uses. [t would seem that ILAC may ac-

M

a market value, ILAC has, perhaps un-
intentionally, finally brought into focus
the use of ESRE that can have a market
value-eeonomic preservation use,

Lpois |, Schiffer, Conference Chairperson, and
William . Kolftins. “Imdevagemcy Land Acqguisi-
Hom Confererice Position Paper: On Bhe issue
whether o wom-economic Wighest and best wse
cait be o proper bass for the sstimaate of sarket
value” (Westington, D.C.: Interagency Land
Contferertce, Aprit 14, 1995), 4.

2ibid., 1

e assumes e posifion paper enceuraged re-
leqse of yoperrmernt appreisal reports im o re-
sporsible fshion consistent with the letter amd
spirit of the FOLA, of least so appraisers care
reaidily ancess all the comparable sales data fo
frprome the quality of their eshimates when
rreeed el

Hraterestingly, these standards supersede
LIZPAP and FIRREA in cerfain areqs.

*hid,, 1.

L3 disrespect is imbended here, By this, the au-
thers sineply mean fhai e mstitutions 1LAC
creates are distiviguisiable from specific acte leg
islated by Hhe Corigress, such as the Financia
Institutions Reform and Recovery Acl,

Tln fact, the Tegal definition for conderviation &
in g cases considerably fess stringent, refer-

rirg only to use and enfoyment. However, since
most of ESRE s tramencked vodientarily, rather
Hiar i daking, condemmation standards have
litte actual bearing fn many bransacHon cir-
CHFSEITCes,

BPonald C. Wilson and Craig D. Hungerford.
“Public Interest Valie: Tousird an Analytic
Understanding of the Appraisal Institube’s Pro-
posed Definition of Virlue for Environmentaly
Sigificarit Real Eslate” Right of Way {Febre-
aryddarch 1995), 26-27,

Hhid., 27.

0Domatd C. Wilson, " Preservation Use of En-
wironmentally Sigriffcant Real Esfate,” work-
divg paper, 1994, The criferia are: Hhe commmmodity
wrtteriorn, e coomenric soc oriborien Be ol
properiy rights market criterion, and the market
vardeie defin ition criterion.

W he guthors specudate the term “non-eco-
aric use” may P oconfused with the term
“mow-tncome producing use” by ILAC; Hiat is, if
i use does not produce inceme, i is “non-eco-
pomtic.”  But a single famdly house would cer-
tairtly refide this interpretation, as well. A sin-
gie family howse generates no income ard stilfl
Hetss ot ket paliae.

Craig [, Hungerford

Demald C. Wilson
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