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R elocation is a burgeoning aspect
of the right-of-way profession.

This ramification of land acquisition
activity is guided in the United States
by the Fifth (“ ... nor shall private
property be taken for public use
without just compensation ... “) and
Fourteenth (“ ... not deprive any
person of ... property without due
process of law ... “) Amendments to
the Constitution, and codified by
Public Law 91-646, the Uniform
Relocation Assistance and Real
Property Acquisition Act of 1970.

Relocation activities are
increasingly in evidence around
airports, as both air traffic and urban
congestion manifold. The objectives
of this type of project are usually
oriented toward providing noise and
safety buffer areas around an existing
airport. The process of relocation
requires specialized training and
education for right-of-way profes-
sionals.

CoNFucT

While indispensable to modern
metropolitan areas, major airports
often conflict with the interests of
some citizens through noise,
occupation of vast land areas, and
related inconveniences such as
approach- and departure-path
building height restrictions and
perceived safety aspects of proximate
space development.

Zoning legislation, balanced by
action through local and higher
courts, attempts to provide
acceptable measures of fairness and
utility to those on both sides of the
airport fence.

The purpose of this overview is to
try to provide a historical perspective

on what balance the system has
achieved, orienting prospective
relocation agents and managers, as
well as municipal decision-makers, to
the basic problem.

A large, well-developed urban
area in a modern industrial country
such as the United States must be
served by at least one heavy-aircraft-
capable airport within a reasonable
distance of the central business
district. Simultaneously, however, the
incompatibility of such an airport
with the frame, much less the core, of
the central business district pits safe
and efficient air transportation
operations against the many interests
of the very community the airport
serves.

Nuisance aspects of concern to
those residing and working near
airports such as noise, close

solid jurisprudence as manifested by
Bieneman v. City of Chicago, in which a
U.S. District Court (1987) stipulated
that “ ... federal law preempts state
negligence and nuisance actions
against airport proprietors and air-
lines that are operating consistently
with federal laws and regulations,”
and by Baker v. Burbank, in which the
California Supreme Court (1985) ruled
that “ ... commercial flights in compli-
ance with federal law may not be en-
joined ... .” The obvious inference is
that, lacking federal prohibition of
subordinate meddling, the eventual
effect of community-slanted restric-
tions on air transport operations in
and around the affected geopolitical
jurisdiction would be negative in the
extreme; either insufficient or unsafe
air operations would result, or flights
would be kept out of the area alto-

A large, well-developed urban area in a modern industrial
country such as the United States must be served by at least
one heavy-aircraft-capable airport within a reasonable distance

of the central business district.

overflights and, as interpreted more
recently by the courts, trespass, were
addressed initially by a combination
of local municipality zoning and Civil
Aeronautics Board (now Federal
Aviation Administration) regulations.
In an attempt to keep the inevitable
pain and bother to a reasonable
minimum, the regulatory entities
coordinated to the most effective
extent attainable by local civic boards,
keeping in mind that federal
regulations were overriding and non-
amendable by local action.

In a hypothetical extreme, it might
appear that nuisances caused by
aviation operations to the
surrounding community could be
eliminated almost completely
through proscriptive or severely lim-
iting legislation, but this approach
merits little contemplation in light of
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gether. Moreover, consistency would
be lacking throughout the federal
airways system regulations.

Some peripheral local legislation
has occurred, but as might be ex-
pected when treading on thin judicial
ice, some of it has been declared in-
valid by the United States Supreme
Court, as in United States v. County of
Westchester, in which a curfew on
nighttime operations without regard
to accompanying emitted noise was
held to be an unlawful exercise of
local police power.

Mere compliance with Federal
Aviation Administration (FAA)
regulations, however, is a function of
the air transportation industry which
in and of itself has not in the past
taken into account the rights of
owners and tenants of property adja-
cent to airports. The hypothetical



extreme at the opposite end of the
continuum from the above-men-
tioned “proscriptive legislation” con-
cept of complete nuisance (i.e., air
operations) elimination would be to
allow any and all operations in com-
pliance with FAA regulations with-
out regard whatsoever for the ad-
verse effects of these operations on
residents and workers in the immedi-
ate area. This is obviously equally
untenable. As the technological ad-
vances of the 1950s onward dramati-
cally increased the size, speed and
power of air transport aircraft
through the use of the jet engine,
living and working near an airport
(most of which have been in existence
since the 1930s or 1940s) became com-
mensurately less pleasant. Runways
lengthened, the suburbs grew, and
the two have now met.

Very few, if any, large airports
were constructed in densely
populated areas, but most are
surrounded by suburbia now.

The friction that has ensued has
kept lawyers busy. To keep the
public’s rights intact and at the same
time ensure the continuation of the
essential air transportation industry,
rather in the middle of the continuum
above discussed, requires
compromise locally on a case by case
basis.

An example of evolutionary com-
promise is the aviation easement, also
known as overﬂigh’t easement, con-
veyed or acquired as a novel aspect of
the bundle of rights inherent in allodial
freehold land ownership. Consider-
ation is paid for use by aircraft of the
questionable area below the public
domain the U.S. Supreme Court has
declared federal airspace to be.

In his work entitled Land Use Regu-
lation, Garrett states “ ... inconsistency

1

can be resolved through a jurispru-
dence system that likes piecemeal
changes that are justified through a
tradition in American political think-
ing that legitimizes local decision-
making by reference to the smallness
of local communities, in contradis-
tinction to the largeness of the ex-
tended public (the nation). It is
through this complementarity of
economic theory and judicial theory
that optimal land use must include a
combination of regulation with free
market.”

Initially, airports and their respec-
tive communities were good, if dis-
tant, neighbors, and rarely in conflict.
As previously mentioned, early pub-
lic airports were constructed in
sparsely populated areas away from
the center of town. The mushrooming
of suburbia after World War 11, as-
sisted by the widespread use of the
automobile, caused vacant land
around airports to be residentially
developed. Soon the advent of the jet
engine into civilian air transportation
operations exacerbated the growing
conflict.

A dictionary definition of noise is
“unwanted, unpleasant sound.”
Noise is an inescapable byproduct of
technological advance. In about 50
B.C., Julius Caesar banned all chariot
traffic in Rome at night because of the
clatter of iron-bound wheels over the
cobblestone streets. Courts have been
used to settle noise disputes as far
back as the nineteenth century,
reflecting the impact upon society of
the Industrial Revolution. In 1835 an
English court first held that noise
alone could be “sufficient cause for
issuing an injunction.” Airport, by
Arthur Halley, publicized the
problems caused by jet noise. The
subsequent movie version of the book
furthered public interest in the
problem.

In 1952, the village of Cedarhurst,
New York passed probably the

earliest anti-noise ordinance directed
solely at aircraft, barring flights over
the village at altitudes of less than
1,000 feet AGL (above ground level).
Prompted by low overflights of pis-
ton-engined aircraft taking off and
landing at nearby Newark, New
Jersey Airport, a $100 fine was im-
posed for any violation, and the pilot
of the offending aircraft was subject
to a disorderly conduct charge.

This legislation was disconcerting
as well as innovative, since parts of
Cedarhurst are less than one mile
from the airport. Compliance would
have required a 5:1 climb angle ratio,
an impossible level of performance
for anything short of an F-15. Airline
use of the airport would have been
halted had not the New York Port
Authority, the Airline Pilots Associa-
tion, 10 scheduled airlines, the Civil
Aviation Agency, and the Civil Aero-
nautics Board sued to halt the
ordinance’s enforcement on three
grounds (All American Airways v.
Cedarhurst, New York, 1952).

It was argued that the ordinance:
1) illegally invaded a legislative area
which the United States had already
“preempted,” 2) conflicted with
federal regulations authorizing
portions of flights to be conducted
under 1,000 feet AGL and, 3)
unconstitutionally burdened
interstate and foreign commerce by
legislating in an area requiring uni-
form federal control. Compromise
was achieved via amended Civil
Aviation Agency regulations
establishing a minimum altitude of
1,000 feet AGL over populated areas
“ ... except when necessary for takeoff
or landing.”

In 1958, Newark, New Jersey, sued
in federal court to prevent all
overflights below 1,200 feet AGL
(City of Newark v. Eastern Airlines,
New Jersey, 1958). This suit was dis-
missed on the same grounds success-

Continued on Page 6
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fully argued by the plaintiff in All
American Airways v. Cedarhurst. These
early municipal defeats were precur-
sors to the fact that to date, no court
has ever enjoined the operation of a
public airport ” ... operating consis-
tently with federal laws and regula-
tions.”

Noiske

The primary cause for action in
these early suits was noise, and the
great majority of complaints in the
airport-community relationship are
still prompted by noise. Noise was
defined as unwanted, unpleasant
sound. While “wanted” and “pleas-
ant” can be somewhat subjective
terms, volume, or loudness, is less so.
Sound is commonly measured in
decibels, or dB, which reflect inten-

sity or pressure. The decibel is a loga-
rithmic, not linear, unit. A sound
which measures 10 dB produces an
energy level 10 times greater than 1
dB, but a sound measuring 20 dB
produces an energy level 10 times
greater than 10 dB.

Several scales are in use, but the
one which most closely approximates
the impact of noise on the human ear
is the “A” scale, labeled dB(A).

The table below uses the dB(A)
scale to give a frame of reference to
various sound sources in connection
with respective human responses to
the same.

As can be readily seen, noise is
recognized as more than a mere nui-
sance or distraction. Prolonged expo-
sure to noise at 90 dB(A) induces
permanent loss of hearing; lower

WEIGHTED SOUND LEVELS AND HUMAN RESPONSE
Decibel level Human response to
(dB(A) scale)  Representative sources of sound sound level
150
140 Jet flights from aircraft carrier deck Painfully loud
130 Limit of amplfied speech
120 Jet takeoff at 200 feet
Discotheque
Auto horn at 13 feet
110 Riveting machine
Jet takeoff at 2000 feet
100 Shout at 1.5 feet Very annoying

90 New York subway station

80 Heavy truck at 50 feet Hearing damage (8 hrs)
Pneumatic drill at 50 feet

80 Annoying
Freight train at 50 feet

70 Freeway traffic at 50 feet Telephone use difficult

60 Air-conditioning unit at 20 feet Intrusive
Light auto traffic at 50 feet

50 Quiet
Living room

40 Bedroom
Library

30 Soft whisper Very quiet

20 Broadcasting studio

10 Just audible

0 Threshold of hearing
Source: Council on Environmental Quality, Department of Transportation, 1970
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levels produce impairment. In addi-
tion, constant exposure to modern
noise has been linked to a gradual
increase in tension, hypertension, and
coronary disease.

The table rates jet takeoff as heard
from a half-mile distance as only
slightly more pleasant than a riveting
machine, or an auto horn at three
feet.

A more tangible effect of airport
noise is the substantial decrease in
appraised residential property values
which have been documented around
Kennedy Airport and Toronto
International Airport in a New York
Times diatribe dated 7 April 1962. In
1961, Aviation Week And Space Tech-
nology (12 June 1961) cited county
property assessments as having been
reduced about 20 percent around Los
Angeles International Airport due
directly to jet noise.

Occasionally, such properties may
recoup their losses through zoning
changes allowing industrial use, but
even if such were to happen, it would
only take place at a painfully slow,
evolutionary pace.

Angry residents, nerve-jangled
and insomniac, are not evolutionary
in their thinking. A Cedarhurst
resident was arrested in 1964 after he
advised the FAA that he was going to
start shooting down planes flying
directly over his house. Three
hundred South Brooklyn residents
invaded and occupied Kennedy
Airport’s main lobby for an hour and
a half in 1965, shouting and display-
ing anti-jet noise signs. The Port Au-
thority prosecuted an irate housewife
who threatened to blow up the
Kennedy control tower in 1966.

These examples of homeowners
driven to distraction are typical,
understandable reactions to a 24-hour
intrusion into their daily and nightly
lives. These and other actions are
almost invariably directed at airport
operators. Yet the operators (airport
management) are only one facet of
the air transportation industry. The
fusilier from Cedarhurst, while



threatening aircraft, actually con-
tacted an official of the FAA. The
South Brooklyn marchers didn’t
molest any particular airline office in
1965; the control tower was the target
at Kennedy in 1966. Pilots, airline
offices, and aircraft manufacturers all
come under occasional attack, but the
airport is usually the first place an
irritated individual will call or initiate
action against, because that is where
airplanes come from.

Understandable in the cases of
residents whose occupation and use
of the area predates the airport’s ex-
istence, but these are in the minority.

The set of individuals over whom
the government has least control is
that comprised of real estate
developers and builders. As suburbia
crept toward the airports, occasional
voices were heard concerning the
impending conflict. The Airline Pilots
Association (ALPA) helped develop
flight procedures to reduce noise
exposure, using runways pointing
away from residential areas when
possible, and turning away from
residential areas shortly after takeoff.
The ALPA advocated these
procedures in the 1950s, concurrently
arguing for preclusion and removal
of residential developments in ap-
proach and departure zones.

This last, if implemented when
proposed some 35 years ago, would
have had such a profound effect that
the problem would merit little
discussion today.

But the ALPA, the airline industry,
and the FAA have little influence
with local zoning boards. Bulletins,
circulars and other advisories put out
by the industry and the FAA are sel-
dom promulgated at the consumer
level by realtors and developers. An
FAA official was quoted in the Con-
gressional Record, 18 January, 1967:

“In most cases the developers were
warned by this office that their ten-
ants would be disturbed by noise. I
visited one group of homeowners
who had organized because of the
noise problem, and I asked them if

they weren’t aware of the problem
when they bought. They said that the
real estate dealer had told them that
as soon as the area was developed,
the airport would close down this
runway.”

The goal of early legal action on
the part of communities and
landowners was to eliminate nearby
air operations entirely, or at least
minimize the effect of nearby
operations by mandating excessive
distance or altitude requirements.
The defeats of the plaintiffs in
Cedarhurst, Bieneman, and Baker
established jurisprudence to the effect
that the federal airways system was
not to be altered or picked apart
arbitrarily, and that FAA regulations
were not subject to modification by
subordinate local jurisdictions.

Recognizing the futility of
attempting to directly confront
federal police power, the legal com-
munity turned its efforts toward
what has evolved as probably the
ultimate facet of legal remedy:
nuisance and trespass law.

A landmark case in this new
direction was heard by the U.S. Su-
preme Court in 1946. In The United
States v. Causby, the Court held that
there had been a compensable
“taking” of property under the Fifth
Amendment. The plaintiff, a chicken
rancher named Causby, owned prop-
erty located directly below the takeoff
and landing glide path of a military
airfield. Heavy multiengine aircraft,
in the course of normal operations,
passed as low as 67 feet above his
house, causing him “much anxiety
and discomfort.” Aircraft climbing at
full throttle passed only 18 feet above
his highest tree, at altitudes of only 83
feet above the chicken farm property.
The flights destroyed the use of the
property as a chicken farm, causing
the chickens to become frightened
and kill themselves by flying into the
walls of their coops.

Elements of trespass law were
expressed in the argument that
although a direct touching of the

property had not occurred, an
invasion or occupation of that
airspace above the ground which the
landowner can reasonably occupy or
use in connection with the land
would be a taking.

The Court stated, “It is ancient
doctrine that at common law
ownership of the land extended to
the periphery of the universe. But
that doctrine has no place in the
modern world. The air is a public
highway, as Congress has declared.
Were that not true, every
transcontinental flight would subject
the operator to countless trespass
suits. Common sense revolts at the
idea. To recognize such private
claims to the airspace would clog
these highways, seriously interfere
with their control and development
in the public interest, and transfer
into private ownership that to which
only the public has a just claim.”

The Court went on, however, to
state that a “taking” had indeed
occurred where the “super adjacent
airspace ... is so close to the land that
continuous invasions of it affect the
use of the surface of the land itself,”
qualifying its decision: “Flights over
private land are not a taking unless
they are so low and so frequent as to
be a direct and immediate
interference with the enjoyment and
use of the land.”

In 1962, the U.S. Supreme Court
again decided that a taking had oc-
curred, this time under the Four-
teenth Amendment. In Griggs v. Al-
legheny County, plaintiff alleged in-
verse condemnation by the County
by virtue of the extension of a run-
way of the Greater Pittsburgh Air-
port, which caused the lower limit of
the instrument landing system glide
slope to be moved closer to Griggs’
home.

An airplane could legally fly
within 11 feet of the rooftop (the in-
strument landing system is designed
for use in poor visibility conditions!).
Although Griggs originally filed suit

Continued on Page 20
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in 1953, it wasn’t until nine years later
that he was able to prove that direct
overflights were “regular and con-
tinuous” at altitudes of between 30
and 200 feet above his house, and

that he and his family were forced to
abandon their home because it was
“undesirable and unbearable for resi-
dential use.”

The Griggs case went a step fur-
ther than the Causby case did, in that
the defendant was defined (the air-
port operator, Allegheny County). In
Causby the military was both airport
operator and aircraft operator, and
the federal government was held
generally liable. The County argued
in Griggs that if a “taking” had oc-
curred, then the federal government
was similarly liable because of the
granting by Congress to the public of
the right of free transit through air-
space.

This argument was rejected, the
Court reasoning that an airport op-
erator must acquire an “easement of
flight,” analogous to a bridge builder
having to obtain approach rights
leading to his bridge. The County
was deemed lacking in that it had
simply not acquired enough space.

This precedent made airport op-
erators nervous because they were
singled out as being pecuniarily re-
sponsible for future successful actions
on the part of airport neighbors. Pos-
sibly encouraging future litigation
was the fact that the Court did not
define the cutoff point between “in-
convenience” and “taking.”

Also in 1962, in Batten v. The United
States, a precedent was set which
remains the current federal standard:
flights must be directly over the
plaintiff’s property in order for him
to be compensated for a “taking.”
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In Batten, homeowners living a
half-mile from Forbes AFT in Topeka,
Kansas, filed suit after a runway was
extended toward their property, as in
the Griggs case. The statistics were
somewhat heavier in Batten, however.
One hundred six-engined jet bombers
conducted 90 daily operations out of
the base and, in connection with
maintenance, engines were run up to
full power on the ground for long
periods of time, on the new end of the
runway.

Testimony included allegations
subsequently proven that airborne
vibrations caused dishes and win-
dows to rattle constantly, interrupted
sleep, and made conversation or tele-
vision watching occasionally impos-
sible. In the event of an easterly wind,
jet exhaust residue left deposits of
carbon particles on laundry and
painted surfaces.

The trial court denied reparation to
the 10 plaintiffs on the grounds that,
as they had not been forced to leave
their homes, a complete “taking” had
not occurred, and that in fact since
there was “no deprivation of ‘all or
most’ of the plaintiffs interests,” it
was decided that there was “nothing
more than an interference with use
and enjoyment,” which trifle pre-
cluded recovery. The court cited the
Supreme Court (United States v. Wil-
low River Power Company, 1945) as
holding that “damage alone gives
courts no power to require compen-
sation.” With this interesting state-
ment as guidance, the court denied
Mr. Batten a compensation because of
the distinction between “damages”
and “taking.”

The ruling was not unanimous,
and Chief Judge Murrah in his dis-
sent wondered when “interference
graduated to the dignity of a taking.”
The Chief Judge included in his rea-
soning the fact that “a constitutional
taking does not necessarily depend
on whether the government actually
invaded the property damaged ...
(and) may surely accomplish by indi-
rect interference the equivalent of an




outright physical invasion.” This
appears to be a reasonable interpreta-
tion of the concept of inverse con-
demnation, but because the federal
rule requires direct overflight (Batten)
in keeping with trespass law, recov-
ery was nonetheless denied.

State courts, however, may tend to
interpret the Causby and Griggs deci-
sions differently. The Oregon Su-
preme Court, while aware of the “di-
rect overflight” requirement in fed-
eral law, tended in holding for a
plaintiff whose property was ren-
dered untenable by low flights proxi-
mate but not directly overhead, to-
ward “nuisance” theory in stating, “If
we accept, as we must upon estab-
lished principles of the law of servi-
tudes, the validity of the propositions
that a noise can be a nuisance, that a
nuisance can give rise to an easement,
and that a noise coming straight
down from above one’s land can
ripen into a taking if it is persistent
and aggravated enough, then logi-
cally the same kind of and degree of
interference with the use and enjoy-
ment of one’s land can also be a tak-
ing even though the noise vector may
come from some direction other than
the perpendicular (Thornburg v. Port
of Portland, 1962).”

In tending toward nuisance law in
the above aspect of the Thornburg
case, the court had to consider the
fact that the normal constitutional test
in a nuisance case is “first whether
the asserted interest is one which the
law would protect; if so, whether the
interference is sufficiently direct,
sufficiently peculiar, and of sufficient
magnitude to cause us to conclude
that fairness and justice, as between
the State and the citizen, requires the
burden to be borne by the public and
not the individual alone.”

The significance of this test is that
it does not require the jury to balance
the utility of the airport against the
rights of the individual, as would
normally be done under the nuisance
theory. This balancing would almost
always accrue to the benefit of the

airport, and to the detriment of the
landowner.

The Oregon Supreme Court held
in Thornburg that the jury should not
be asked to balance the property
owner’s rights against the public
good deriving from the airport. All
that was required was to determine
whether the property owner’s right to
use and enjoy his property had been
diminished to the extent that a mar-
ket value loss resulted. If so, then a
taking had occurred, and compensa-
tion was due.

The Minnesota Supreme Court
manifested logic similar to that of
Oregon in Alevisos v. Metropolitan
Airports Commission of Minneapolis &
St. Paul. An airfield established in the
1920s as Wold-Chamberlain Field, a
sod strip located in a rural area (as
most major airports began) grew into
Minneapolis-St. Paul International
Airport. As the airport grew, so did

the community it served, until, pre-
dictably, the two met.

One hundred residents of South
Minneapolis filed suit petitioning for
a writ of mandamus to compel the
airport operator, the Metropolitan
Airports Commission of Minneapolis
& St. Paul (MACQ), to institute con-
demnation proceedings against their
properties and those of others in their
class.

The trial court, Hennepin District
Court, heard arguments describing
low overflights, noise pollution,
homeowners’ sufferings of vibrations,
oily exhaust residue on their houses,
interruption of sleep, and deprivation
of free and unmolested use, posses-
sion and enjoyment of their property.
It was alleged that MAC was perpe-
trating a continuing trespass and
maintaining a continuing nuisance to
an unreasonable degree.

Continued on Page 22
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Further, it was argued that defen-
dant had caused depreciation and
diminution of the market value of
such property, and had caused a tak-
ing or damaging of the property for
its use without just compensation
having been paid.

The trial court dismissed the ac-
tion, concluding that inverse condem-
nation by aircraft overflight was inap-
plicable under the circumstances as
no physical trespass had occurred,
citing the case of Batten v. United
States as jurisprudence.

The decision was appealed and
heard by the Minnesota Supreme
Court. The Minnesota Constitution
requires compensation in cases where
private property is “taken, destroyed,
or damaged.”

The plaintiffs did not allege (unlike
Griggs and Causby) that they had been
dispossessed by MAC operations. The
objective in this case was to force insti-
tution of condemnation proceedings in
light of diminution of value, or partial
inverse taking. The results of condem-
nation proceedings will be essentially
the same, whether initiated by land-
owner or government.

The Minnesota Supreme Court
found in favor of “any property
owner who can show a direct and
substantial invasion of his property
rights of such a magnitude that he is
deprived of the practical enjoyment
of the property and that such inva-
sion results in a definite and measur-
able diminution of the market value
of his property. To justify an award of
damages, it must be proved that
these invasions of property rights are
not of an occasional nature, but are
repeated and aggravated, and that
there is a reasonable probability that
they will be continued in the future.”

In the defense, MAC asserted that
an equitable balancing of the indi-
vidual property owners’ rights to
compensation against the financial
impact such payment would have on
its future development was required
as a part of the mandamus action.

The Court recognized this “bal-

ance” concept as normal under nui-
sance theory. It stated, however, that
since no individual sought reparation
for personal injury, suffering or in-
convenience, nuisance law did not
apply. The plaintiffs” objective was
compensation for a reduction in mar-
ket value, which amounted to a tak-
ing of property.

This paralleled the Oregon court’s
rationale, and tended along with
other similar decisions at local and
state level to refute the logic of the
U.S. Supreme Court in Batten v.
United States.

These representative cases, some
found for the air transport activity
(military or civil), and some found for
landowners in conflict with same,
serve to point out that while court
action has attempted to achieve a
balance of fairness and utility be-
tween the two entities, very little can
be done to cure the problems of con-
flict at existing major airports sur-
rounded by suburbia.

The problem of airports in conflict
with the communities they serve is in
place. It will be difficult to resolve
more than the occasional protracted
dispute. Adding to the problem is the
fact that cooperation and coordina-
tion are hard to achieve when the
airport operator is not governed by
the same body having authority to
zone proximate land areas.

Even in the case of effective coor-
dination, zoning is not retroactive. It
won’t move back the clock to the
point in time 35 years ago when the
Airline Pilots Association called
loudly for preclusion and removal of
residential developments in critical
zones of then lightly developed areas.

In 1973, the Oregon Court of Ap-
peals averred that “The destruction of
substantial businesses or structures
developed or built prior to the adop-
tion of a zoning ordinance is not
deemed to be balanced or justified by
the advantage to the public, in terms
of more complete and effective zon-
ing, accruing from the cessation of
such uses,” in disallowing the use of
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a small airport under “non-conform-
ing use” in Clackamas County
(Clackamas County v. Portland City
Tenple, 1973).

Most importantly, zoning doesn’t
reduce noise. It may, in the very ex-
pensive event of rezoning, result in
the purchase and clearance of resi-
dential units to make way for other
uses such as airport-related activities,
industrial parks, or sports stadiums.

But this relocation is painful, contro-
versial, and all in a remedial vein. The
only solid answer is a preventive one.

ResoLutioN

In 1969, the firm of Welton Becket
& Associates conducted a study pre-
paratory to planning a hypothetical
major regional airport, anticipating
100 million passengers annually. This
airport would employ 300,000 people,
and occupy a 60 square mile site
within “reasonable distance from an
existing regional central city.” From
their study, the firm concluded that
such an air center, to be efficient for
both the urban and global systems it
would serve, must from the outset be
located away from existing urban
centers.

Additionally, land should be ac-
quired or restrictions on residential
construction be imposed in the initial
stages in such a manner as to estab-
lish a buffer zone between any new
airport and surrounding develop-
ment, according to Haar in Land Use
Planning. He justifies radical depar-
ture from convention: “Time, technol-
ogy, and the changing needs and
aspirations of human beings produce
stresses upon legal institutions and
doctrines.”

Rather than conduct massive relo-
cation operations around Montreal’s
old airport, a new one was con-
structed away from the city’s center,
where an area of 360 square kilome-
ters was acquired in total, although
only 82 square kilometers were uti-
lized for the airport itself.

In 1968, a decision was made not
to promote the large scale expansion



of Malton, Toronto’s existing interna-
tional airport. Noise was already a
problem at Malton, where extensive
residential development had ap-
proached to the airport fence. Instead
of relocating hundreds of households,
the commission selected a site for a
new Toronto airport about 12 miles
northeast of the city. Nineteen thou-
sand acres of rural land was expro-
priated and designated as a “land use
freeze zone.”

Clearly, in the case of existing situ-
ations, there is no wholesale solution
via zoning or legislation to the prob-
lem of airport-community conflict.

The best course of action, in view
of the impending next generation of
supersonic transport aircraft, and the
one which will at best hold problems
to close to their present levels and
distribution of intensity, is to follow
the Canadian examples and locate
new airports so far from urban cen-
ters that encroaching development
will never be a problem and that
acquisition costs of suitably large
buffer zones won’t be prohibitively
high.

Fee acquisition of core areas of the
airport proper can be easily accom-
plished by teams of right-of-way
personnel. Buffer zones may be ef-
fected through zoning by municipal
action, along the lines of the “land
use freeze zone” concept employed
outside of Toronto. Alternatively, a
like area surrounding the runway
environs might be subjected to “avia-
tion easements” worded similarly to
terrestrial types: “ ... free and unen-
cumbered traverse over the following
described ... .”

No matter the form of implementa-
tion, the key to future peace between
airports and communities will be
intelligent collection of data and flex-
ible long-range planning on the part
of municipal decision makers, in line
with lessons learned relative to the

foregoing. (iRWA)
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