Railroad Right of Way
Appraisal

by James D. Jennings

Techniques of railroad right-of-way appraisal used
to determine net liquidation value under “forced
sale” provisions of 49 U.S.C. 10905

Jomes D Jennings O real ashate qppraissr
with fennings & Co. in Chicago, Dlinois, has o
HBA degree from Marguelfts University He
has extensive experience in railrood op
proisal and wos farmerly empioyed by o
Class | railroad as s real ashrle Spproiser

Jannings i a consulhan lo severai organ-
Irertions seaking to conver! abandoned Mol-
roads info conservaticn/recreatiion corridors

The appraisal of railroad fghts-of-
wiay has become an essential part of
the requlatory process thal governs
railread abandonments. Real astate
appraisals are needed by the abon-
doning rail carriers, protesting ship
pers. local governmenis, and prospsc-
tive shorfline railroods 1o help the [n-
tersiate Comrmerce Commission (JCC)

determine If cessatlon of carrer ser-
vice is io be granied. and #f granted,
what amount of financial assistance is
needed to preserve local il service
Used as an example throughout this
article is a maojor Class | rail carrer
(the roilroad) that s alempling o
aobandon a segment of light tratffic
density rail line (the braonchline). This
railroad 15 assumed fo be neither
Conrgil nor in bankmuplcy as their
abandonmen! procedures are differ-
ant even though the approisal me-
thodologles would be the same.

Abondonment Frocedures

No railrood moy abandon sarvice,
salvage the rail and other moterials,
and dispose of the underlying real
astote unlass hwo condilions dre met:
(1} The ICC must find that! the public
convenience and necessity (FOEID

permit abandonment and (2) no f
nancially responsible party provides
financial assistance, subsidy or pur-
chase, under 4% U5.C, 10905, The ICC
will not grant an effective abondon-
ment cartificote unless these two con-
difions are met,

When o railroad files an abandon-
ment application it must lis! revenuss
and expensss that are attributable to
operating the branchline, along with
i estimate of New Ligquidation Value
(NLV)

Althcugh the ICC does consider the
public nferest in determining if PC&N
permits abandonmeni, the most im-
portant facior appears to be whather
fhe bronch isoperated ot aprofit by the
railroad ' Bafore 1980, ¢ o branchline
had revenues of 51000000 and ex-
penses of S800.000 then the resulting
protit of $200,000 per year would meke
i unikely that the I0C woukd grant
abandonment

Since 1980, the ICC has delermined
that altribulable revenues must not
anlycovertheavoidable cosl olopera-
tion but also the "opportunity cost” that
{herailrood forsits by notbeingableto
Hiquidate the broanchline. Opportunity
costs are determinesd by multiplying
the NLY by an adequale rate-of refurm.
The MLV of the branchline is the value
ol the rail. other track materlals, struc-
fures, andunderlying real estate minus
the cost of removing and disposing of
fhesa assels,

Weviar if 1 rertm of rahrn of 18 5% wen
applied to our sample branchiine with
an estimaied NLV of 52.000.000, than
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the opporhinity costwould be 531 0,000
per year. This branchline which had
previcusly shown a profit of 5200,000
wiolld now show o less of 51 10,000 per
year(51,000,000-5800,000-5310.000=
51100000, T is now likehy that the 100
would find thet the PC&N should permif
abandonment. In order to preserve
local rail service the shippers or local
government could offertosubsidize the
railroad with o payment of 5110000
per year or the branchline could be
purchased for 52,000,000 and operat
ed as a shoriline rallroad

When the ICC issues ils initicl decl
slon that permits abandonment, it may

or mav not accept the railroad's est-
mate of NLY. If the protestants, usually

the branchline shippers, were abile to
point out tactual errars or flerws in the
railroad s appraisal methodology the
[CC may revise the (nitlal estimate of
MLV, However, iInmany dbandonmment
proceedings this initial estimate of WLV
will be virtually unchallenged
Anoffererwhowanistopurchasethe
branchline for a shortline operation
(the shorline) must make on offer
within fen deoys after the indtial 12C
decision is published in the Federal
Registar There is then a thirty doy
period inwhich the railrocad and shor-
line can nagotiate asale of the branch,
At the end aof this period i no agres-
menl s reached the shoriline can re-
quest the ICC to sat the price andterms
ol the sale. The burden of proof is now
on the shortline and it is imoortant 1o
understand that it Toust submit all of iis
appratsals and other value evidence



wilh this request This request should
alao outline the esact sale area ta be
carveyed The lCC thenacts as aoquosi-
judicial condernnation tribunal and
musi st the price and terms of sale
wilhin sbety days of the reques!. This
decision i binding on bofh parties
except that the offerer may withdraw
within ten days. Because of the shorl
sixdy day tirne period i is unlikely fhat
the [CC will hold an oral hearing with
cross examination of appraisal wit-

FLOSaE
Data to Be Obtained From Rallroad

Because of these strict timme lirits it is
necassary for the appraiser to begin
work before the ICC issues its initial
decision. At the earliest possible Hme
coples. or the right of inspection, of all
necessary real esiate informeation
should bechbtained from therailroad. I
this information s not vwoluntarily proe-
cuced sufficient time must be allowead
for its legal discovery, I will be of liftle
help if the requested information for a
|00-mile branchline is made avail-
dable only a lew days betore the ap-
praisal is due o be sent to the [0C,

The requested inforrmation should
inchede: a full sef ol valuation maps for
the branchline and also for previously
abondondedlines inthegensralarea;
the complete sale, lecee, and atiliby
easement filesforthebranch andother
abandoned lines: the ariginal ccquisi-
tlon deeds (OAD) for the branch: all
records accounts, appraisals, work:
ing papers and other documents usad
by the carrier in preparing its estirmate
of NLV. Permission should be requeast-
edioenterupen railroad property and
unless the branchling is of a short dis-
tance, arrangements should be made
for an inspection trip by hi-rail car.

Valuation Maps

Congress in the Valuation Act of
March |, 1913 crderedthe ICCIoinven-
tory and value all property of the
nootion's roil carriers, This massive ap-
praisal took place over the nexd two
decades and cost the ICC and the
carers over 100 million dollars o-
pleroe, Dven theough railnceacd enconor
mists in the first half of this century
debated whether this effort was worth
the price, there can be no doukt that
one ofthe greal legacies of thisactwas
the creation of valuallon maps A
sample Valuation Map has besen pro-
vided asaguidstothereader [t should

be noled that longitedingl distances
horve been cornpressed by afactorot 3
in order to show on the sample map
what is represented ona hull sizevalua-
ton map that could measure up fo
three fest by six feet. The Deed Index,
which would normally appear on the
valuaticon map itsell, is shoswn in Table
1. Not all carriers have kept thedrvalu-
atienmaps asuptodate andeomplete
as that of our sample map and the
appraiser should be ustifiably con-

Hrnie in thate 131860 {mop nart poga)

Veluation Methodology

The ICC will set the sale price at the
Constifutional  Fair Market  Value
which in the case of branchlines pur-
chasze under 4% US.C. 10905 is alwerys
considered to be NLY as opposed to a
going concam value. The rallroad as
owner of anunprofilable branchline is
entifled to be pul inte the sarme position
monetarily as i there was not o forced
saleofthe branchline and it was reaio
dismmantle the rail line and sell wheat
recl estate i could on g plecemedal

basis over a number of years. NLV for
all practical purposes is synonymous
with “scrap value.”

Onlby righit-ci-weny which the railroad
would heove lee or marketoble title
after abandonment isto be valued Mo
enhancament or assemblage factoris
1o be used o represent value for con-
tinued rail use. The totorl Aght-of-wory
wiolld be classifisd into individuel sag-
ments based on land use, zoning, envi-

ronrnental regulations, andacross-the-
fence (ATF) values. An eclimate of the

fotal retail base prices for the segments
is estimeorted Retall price s expressad
as a percentage of adjocent ATF
values after adjustments hove baen
maode for the physical and economic
characteristics of the parceals Redoil
price is then discounted to net present
valustoreflact piscemeal saleof small
parcels over a pariod of several years:
the inherenl seling odministrative,
helding costs must also be deducted
The two leading cases which hawe
established the legal principles and
appraisal procedures to be used in

Table 1. Deed Index

Orliginal Acquisition Deeds (OAD)

Book/
Mo, Granmtor Grantee Instrument Date Fage Remarks Area
| 130 PET0 Land Gract .M acres
Act of LS.
Corgmess
2 1 Cook ABC Ry. Co. ‘Waranty Deed 518087  25f123 Bl AcTes
i Qrdinance G5 08T) Track in
Srget
& W Hay ARC Ry Co Cluitrlam Ceed 2100877 290189 =t B
5 G, Woods AEC RBy. Co,  Easemert 128N 223 b0G aores
f Adverse Frss Pl acres
R Smal SEC Ry, CTo,  Queclaim Desg 11 I3 1EFI Mot B4 arreg
Reconciec]
(i} P Ghyrn AAC Ry. Co.  Wawanty Dead 4H.1872 e b BT e
4 E Barks ARC Ry, Co, WAL wth 1 =IRTZ 045 1F12 acrec
Breprion
10 B Bun MMNED R Co Condemnation 1219169 Be23e 379 acres
E Hill PANED RR Co Cuee Laim Desdl FRER o TE Bl a0es
Land Changes
Sale Unit
Granter Srantee Instrument Dt Macan Filue Frice
A XYZRECO Al Farmer QL0 & 150981 379 acnes 500 32 ace
B XYZRRCo Ber Farmer O C D IS 1582 303 acres 213 A3 acne
C HYZRRCo Elecvic Co QCDe S130984 091 apey 5192689 37119 ACne
o XYERR CO GEin Co aco BI9E84 38000 st 536000 5100/ f
E ATEZRR Co Chemical Zo- QC.D. S99 0600 sq0 000 Xk
F AYZRR Co Main 5t Assoc QG 3000988 24700 =g #5120 TR
E] XrERR Co CobCabinc QCD 475098 500w STAS0 530 10 R
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establishing NLV for nonrail use are
loks Geneva Line® and fhe ONJ

Opinfon.+
Railroad Titles

Il & necessary to do mora than
examine the generic name giventoan
onginal acouisition deed listed under
“instrument” on the Deed Index The
actual insiniment rmust be interprated
forthe tile quality against current state

title lows. One exceplion to this rule
would e OAD Me. 1, land grant right

at-wioy, which would be subject to cur-
rent federal kerw.

Atter examining the actual CAD'sfor
our sample branchline. it was deter-
minad thart the rerilroad hod orginally
obioinedies title to parcels Ne. 7. No. 8,
No 2 andNo. 11 and theretore itwould
only be necessary tovalus the right-of-
woy east of milepost 18

It ehould be noted thal the railread
had not been able io sell any excess
property {land within the right-of-way
but not needed for transpordation pur-
poses) west of milepost 18 bul that it did
herre ten sites under lecise. The incoms
from these leases should ke inclusedin
branchline “atiributable income”™ for
determination of PC&N. The incornes
from the thres lease sites in Feewille

would continue to accrus to the rail-
road aftor the end of rail service and,

[herefore, would be disregarded in the
determnination of PC&N

Conveyance Area

since the sherilins is the party that is
endaavaoring io preserve looal roil sar-
vice, its determination of the convey-
once ared must be pararmount o any
sale orea proposed by the railroad
The conweyance oreds must contain
the full width of all land grani and cther
reversionary inferest right-of-way, n
ferct, the tull width of land grant right-of-
way may never be aliencted by the
railroad, it can only be lransferred to a
successor rall carrier:

All of the area west of milepost 18 of
the sample branchline would ba in-
cluded in the comeyvance area All

leases, eqsements, andlicenses wesi of
kel 18 would De assigned 1o me

shortline and any prepaid rentals pro-
rated io the dale of conveyance.

The incorne from lecssas an rever-
sionary right-ct-woy should nol be
capitalized and factored into the NLY
since this incorne would be lost to the
railread when rail service terminated

This i conslstent with the principle that
value 5 what the owner lest, not wheat
the taker gained The principal of con-
veyance of the full widh of reversion-
ary interest right-of-way and assign-
ment of leases is consistent with the
public interests

In areas where the railroad has fee
ownership, espacially in sections with
high urban loand values, the shorfline
may choose the minimum cormmey-
ance width needed for its safe and

oifigiont rall oporations. It wan doter
minedforthe sample branchlinethata
40 foot wide conveyance width was
neaded forthe malnline andasiding in
the Feeville urban area.

Severance damoges should nol be
mwardedbecoise the railroad hos lost
nothing more of value to its excess
properyfthen if the abandanment had
simply been denfed by the 1I0C7

A Second Bite ot the Apple?

The U. 5 Supreme Court has recently
ruled that after a railroad obtains an
eftecthve abandonment cerificate the
branchiire would still be subject 1o
stiale eminent domain powers cnd
condemned for continpedralluse 9T o
potential shorfline purchaser had perr-
ficipated in the 49 USC. 10905 vahy-

ation proceeding and did not agresa
with MLV as fixed by the 1CC, could it

abtain a lower NLV fhrough state con-
demnation? The court stated that the
ICC's determination of valus may well
have preclusive effect in a state con-
demnation, bul the court alss recog-
nized thot the shoet time limits {or the
ICC to determine NLV "mery deprive
he parties of the "adaqueate opportun-
ity 1o litigate © and thus aliow o
second bife at the apple.” (see page

Interpretation of Railroad Sales

Tha railroad made severdl sales in
recent years on the sample broanchline
which are listed as " land changes” on
the Deed Index These sales are ana-
lyzed below to lustrate right-of-way
appraisal methods,

Sais A

ThesalecHAD MG, LU, Cn easament,
wils made by the raliroad for the no-
minal fee of 3500 to cover conveyancs
cost The buyer was not anly the owner
oltheservient estorte but also the cwner
of tarm land on both sides of (he dghl-
of-way. The tarmer wanted o remove
any cloud of title coused by the rem-

EXPERIENGE,
RESPONSIBILITY

COATES
FIELD SERVICE

CONSULTANTS

* Right of Way and Land
Anguisition,

» Damage Claim Seftemeant

& Oil, Gas, Cool and ofher
Minaral Leose Acqulsition.

= Title Search and Docurnent
Freparation.

* Right of Way Evaluation Studies.

= Crossing Permit Acquisition.

= Municlpal Water and Sewer
Projects.

» Appraisals.

SPECIAL SERVICES

= Route Selection Studes.

= Investigation and Acquisition of
Microwave, Power Genarating,
Industrial and Other Plart Sites.

» Relocation Assistance,

DIVISION OFFICES:
Albany, Mew York
Houston, Texas

and Seattle, Wash.

CORTES

FIELD SERVICE; INC.

CALL: A/C 405 528-5676
WRITE: P.O. BOX 25277
OKLAHOMA CITY 73125
{40 Equal Opportunity Employer)

COATES FIELD SERVICE,

WRITE: 14651 108TH AVENUE
SURREY, B.C., CANADA
V3R 1V9

RIGHT OF WAY,/OCTCRER 1984 7



nant of the abandoned right-of-way.
The railroad was able fo end any
possible responsibility for local tox-
crtion. fencing. weed control. and gen-
eral lability.

This sale should not. obwvicusly, ba
used as a comparable sale for rural
right-of-way held in fes, buf i does

raise the question of whether the rail-
road could chorge the farmer some
price above ifs nominal conveyance
cost for a cuitclaim deed, and it so.
should such “hold-up” prices be fao-
lored in for determination of NLV.
Could the railread, for example, hold
cuttor 50% of fee value before giving a

quitclaim deed lor its easement right-
of-wory? In ol least one micweastern
sterte it appears that such an atternpt
could make the railread lable for
froud*

It is clear, howevet, frorm the Lake
Beneva Line casethat easemeni right-
ofwory rust e valued at zero and the
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CNJ Opinion stated that no compen-
safion s warranted for "held up” price
in determining NLV.

sSale B

The southeastem haltof CADMNa. 11,
fes cwnership, was sold twe years after

the line was abandoned for o retail
price of 5750 per acre. This transaction
is considered to e represeniciive of
the awerage rural right-of-woy sale,
The average ATF valus of farmiland at
the end of 1980 was 51,000 per acre.
Thissale would Indicate that rural right
ot woywould sell for 75% of ATFvalue, If

average form land now sellsfor 51,250
peracreitthen would be expected fhot
the retail bosevwahe tor OADNo. ¥ and
Mo Swouldbe 75% of ATF valus or 5938
per acre. The reail base price would
then be reduced for average time 1o
sall, two years, and cther related sale
and aodministrative costs. (cont next pg)
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Sale ©

The railroad granted o permanent
longitudinal easement for an exdsing
138 KV electric transrmission line thert
occuples Y091 acres in a 30 ool widih
for a distance of 25 miles. The occou-
pancyks90% inruralareas 81.82 acres.
and 10% in urban areas, 07 acres,
and the price was based on 80% of ATF
values.

Areduction in retail basevalues must
be made for OGAD Mo, 9 from 5938 1o
8713 per acre because of this power
line. This deduclion was moade by ne-
ducing the unencumberad retail boase
value by the stated cost of the ocow-
pancy ($938—(51250x 30x .80 % .75)=
S713) An nltermative mathod wolld be
o do o market study of abandoned
lines and compare the retail prices of
those lines with and without permean-
enl sasemenls

Sale D

In 1254 the Grain Company lecsed
fhis slte for 5250 per year and con-
structed two large grain elevators. The
standard railroad lease gave the les-
sor the right to cancel on thirty days
notice, Thirty vears ago il was the
paolicyofthe railroad nof to sell anyofits
right-ofway, but to lecase siles at no-
minal rents to shippers. In recent years
it hers heen the policy of tha railroad o
receive modmum rental income and
dispose of excessright-otway P Inearly
1984 tha Crmin Camperny were given
the cholce of renewing its lease, still
with the thirty doy cancellation clouse,
for a yearly rental of 57,200 or pur-
chasing this site for 5§36,000. The sale
pricewos threetimes the retall pricelor
vacant right-of-wory in Feeville,

The deed provided for a twenty loct
wide frack easernent This is an exam-
ple of how the railroad B able {o sell
excessright-af-woy and yet retain spur
lines for rail service to offline indusiry,

Sale E

A previous tenant used this site fo
sore leaky drums of chemical woste
The railroad fearing that the EPA
wiould hold i responsible, decided o
sall o Chemicel Co, even though the

Prbee wus e Doall of wileal el

Feeville relail valees weres [n 1977

Sale F

This vacant parcel has the best loco-
tion in Feevdlle and would set the uppar
limiten ratail basevalua, Aunit priceof
540 per square loat for usohle area
was chtained by deducting the 2,250
square fest located in Main Stresl and
A of the 9.000 square foot powerline
egsement,

Sale G

The sale of this vacan! parcel be-
couse of its poor location would set the
loweer lirnit of retordl base price, 5 30per
square oot

The best estimate of retail base price
for the 72,000 square foot {1,800 = 407
parce] to be conveyed to the shortline
in Feeville would be 525200 (535 per
saucire foot)

Framm this retedl base price of 525 200
would be deducted the usual time,
administrative, selling., and holding
costs These costs could be expectedto
normmally run between 25% and 40% of
the bass price, thereiore the NLV of
Feaville urban right-of-woy conveyed
to the shoriline would be between
518,900 and 515.120.
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THE COVER

Magnetic Power

Plant Unveiled
in lsrael

An Israell scienlist has developed a
unicpue power plant thal can generate
alactroity from any heal source and
reduce conventional fuel use by one-
third, according to a UP] wire story,

Herman Branowver, o professor of
rmcgmatohydrochmcrmics of Ben Gurion
University, has unveiled o mini-plant
that emnploys highly conductive louid
meial owing betweaen two polas ol o
magnet to gensrate alectricity af low
temperaures.

The prototype can produce | KW of
electricity by using steam fo heat and
propel liquetied mercury. Bronover
plans to demonsirate a 10 kKW semi-
inchustricr] plant in June as a preludea o
o commercidl-scale model copable
of producing 1.000 KW or more,

Conodion Electrical Association. June 1984



