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Implications of how telecommunications corridor right of way valuation issues are treated
go far beyond the question of appropriate pricing schedules for private telecommunications
companies (telecos) wishing to cross public land administered by federal agencies. Artificial
constraints on federal land corridor pricing can adversely affect private land corridor markets.
Those of us who are involved in these valuation problems should be alarmed at the potential
for misapplication of the real estate appraisal function in dealing with these important
property rights issues.

This is a complex subject because telecommunications corridor right of way markets
operate at several levels. As a result, one size doesn fit all. Not every appraisal technique is
adaptable to every utility corridor right of way situation. And, there are a myriad of different
corridor valuation problems. Experienced appraisers need to better understand that there is a
wide range of market-related right of way valuation tools that need to be correctly used.

BACKGROUND

In August 1997 the United States Forest Service contracted for a study of market data
concerning telecommunications corridor valuation practices in the California marketplace.
This followed the enactment of the Telecommunications Act of 1996 and a rush to market
by hundreds of prospective telecommunications service providers.

The Forest Service California investigation was conducted during the years 1998, 1999,
and 2000. It included contacts with major landowners, public agencies, and
telecommunications companies acting as buyers or sellers of telecommunications corridor
rights of way throughout the state. A number of smaller property owners were also contacted.

During late 2000, through 2001, and into 2002 the work area was expanded to include
telecommunications corridor right of way market research in Washington, Oregon, and
Arizona. The principal purpose of the investigation was to provide market data for the use of
both the Forest Service and the Bureau of Land Management to update telecommunications
corridor right of way Special Use Permit fee schedules.

Two MAI members of the Appraisal Institute gathered data. The studies and consultation
reports were guided by the Uniform Standards of Professional Appraisal Practice (USPAP)!
and the Code of Ethics and Standards of Professional Practice of the Appraisal Institute.’ No
constraints were placed on the investigation or work products. The information gained from
this study provides unique insights into udility corridor right of way valuation—an area of
growing importance to real estate appraisers, industry, and the public.

THE TELECOMMUNIGATIONS UTILITY CORRIDOR RIGHT OF WAY
MARKET IS “IMMATURE”

As the California and Arizona studies progressed, it was discovered that the
telecommunications corridor right of way market is immature and characterized by divergent
methodologies and valuation results. A broad spectrum of darta is necessary in order to
understand how the market functions and to uncover common threads.

Contributing to the divergences are the following factors:

1. Confidentiality agreements that inhibit the free flow of market information;
2. Sellers are often unknowledgeable;

3. Telecommunications companies sometimes rely upon persons untrained in appraisal
techniques to “set” value rather than find it;

4. Appraisers may either be uninformed concerning telecommunications corridor right
of way markets or rely on only one method to solve all appraisal problems;

5. Valuers may rely upon local markets that may not contain information appropriate to
a particular appraisal problem; and

6. “Most favored nation” clauses may inhibit negotiations.

The authors found that many right of way tansactions, particularly those with
knowledgeable sellers, were subject to confidentiality agreements. Confidentiality agreements
have a legitimate place in allowing both the buyer and seller to conduct their financial affairs
in secrecy. However, such agreements prevent the free exchange of market data. These
confidential sales often are the most relevant and higher-end transactions.
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The definition of market value and the
ideal comparable sale, lease, or license
presumes a knowledgeable buyer and seller.
The authors found that many transactions in
telecommunications right of way do not
involve a knowledgeable seller and therefore
do not meet the fair market value test. Since
there is no listing service or database for
telecommunications  right  of  way
transactions, gathering marker data is
expensive. Many landowners enter into
transactions poorly informed because they
cither do not seek or do not find available
data at a sufficiendy low cost to justify the
perceived  benefit.  Publicly  disclosed
transactions often do not indicate the actual
price paid for teleccommunications right of
way. Unless a mechanism is adopted to
ensure accurate and public reporting of
market transactions, a large number of sellers
will continue to be inadequately informed.

Some telecommunications companies, in
their haste to get to market, have used
untrained acquisition agents and others to
price and obrtain telecommunications utility
corridor right of way. Market value is then
set by the price the telecommunications
company is willing to pay rather than by an
objective market value standard.

The market for telecommunications
corridor right of way is widely disbursed and
may extend long distances. These two factors
may require appraisers to go far in order to
obrain information appropriate to a
particular appraisal. The result is that solving
the valuation problem for individual clients
may be costly and tme-consuming.
Appraisers must understand that a broadly
scoped investigation may be necessary In
order to obtain adequate amounts of focused
market information.

As well, appraisers must be aware that
many appraisal tools are available to solve a
wide variety of right of way appraisal
problems. Specific utility corridor markets
for right of way contain within them
evidence of commonly used appraisal
techniques. For instance, discounted cash
flow techniques are used by knowledgeable
public companies and governmental
agencies. Single payment present cash values
are commonly estimated by discounting
furure rent payments. The fact that there are
established telecommunications corridor
right of way rental markets allows some
direct rental rate comparisons to be made,
often in terms of dollars paid annually per
lineal foot of right of way, conduit, or cable.

Less frequently rental transactions involve
percentages of revenues. In a following
segment of this discussion several market-
derived appraisal techniques are related to
various valuation scenarios.

The appraiser should investigate whether a
transaction contains a “most favored nations”
clause. These are used to guarantee the
underlying property owner will receive the
highest unit rate of compensation paid to
any other landowner along the right of way.
Such a clause may signal that the property
owner was unwilling to adequately
investigate the market to determine market
value, relying instead on other more
knowledgeable sellers along the route to set
price. Such a clause may also create an
artificial price ceiling since in all subsequent
negotiations within the defined corridor the
teleco is forced to consider the economic
consequences of paying one owner higher
prices if other purchases are already subject
to most favored nations clauses.

EXAMPLE NO. 1

Suppose a teleco buys 50,000 linear feet of
right of way from A at $1.00 per foor, subject
to a most favored nations clause.
Subsequently B, a property owner along the
corridor, proposes to sell 2,000 feet of right
of way at $10.00 per linear foor. The
incremental cost of the additional 2,000 feet
under the most favored nations clause is
$470,000, of which $20,000 is paid to B and
$450,000 o A. This example, taken from
our marker experience, makes the point that
under a most favored nations clause
consequential costs can be substantial.

Another example might be a corridor
crossing a strategically located property
where the avoidance cost is prohibirtive (cost
avoidance analysis is an appraisal method
discussed in a following section). Payment of
market value might trigger a compensation
chain reaction throughout the corridor right
of way alignment. Such agreements are
“flags” to appraisers, who should recognize
that all aspects of transactions subject to such
agreements may not show on public records.
Data from such a corridor may not reflect
market conditions.

THE MARKET VALUE
STANDARD

The concept of market value is important
because the use of certain market data may
depend on whether or not a transaction
meets tests explicit to the market value




definition. Markert value has a number of definitions depending on
the jurisdiction in which the property value estimate is made. As an
example, public agencies and private utility companies in California
may be granted authority by the State Public Utilities Commission to
condemn property. Telecommunications companies acquiring
telecommunication utility corridors must operate according to the
following marker value definition:

The fair market value of the property taken is the highest price on
the date of valuation that would be agreed to by a seller; being willing
1o sell but under no particular or urgent necessity for so doing, nor
obligated to sell, and a buyer; being ready, willing, and able to buy,
but under no particular necessity for so doing, each dealing with the
other with full knowledge of all the uses and purposes for which the
property is reasonably adaptable and available’

If the appraisal is to address market value for condemnation
purposes, the preceding definition, or one appropriate for the
jurisdiction, guides the appraiser in analyzing the data and arriving at
a conclusion of value.

Under this standard, questions to be answered by the practitioner
include:

1. To which market is the appraisal addressed?
2. From which market strata or level has the marker data been
derived?

These questions are fundamental to both the property’s highest
and best use determinartion and selection of an appropriate appraisal
method.

In the condemnarion arena, market value (or fair markert value) is

not an absolute standard, nor is it the exclusive basis for valuation.
“Where comparable sales data is lacking resort may be had to the best
available data which, even though somewhar uncertain, is sufficient
to produce a value on a reasonably informed basis.” This may open
the door for the use of relecommunications right of way transactions
as comparable sales in litigation situations. Final determination of
what may or may not be usable as marker data rests with the courts.

CORRIDOR VALUATION

The process of estimating market value for the corridor rights
defined in the appraisal assignment requires careful analysis of
interests to be acquired; determination of the highest and besr use of
the property or property rights to be appraised; investigation and
determination of the market for those interests; determination of the
larger parcel; consideration of the appropriate marker level to which
the valuation is most logically addressed; and selection of those
market-based valuation approaches most likely to produce a credible
opinion of value. For purposes of this discussion the authors assume
that the larger parcel is a defined corridor.

TELECOMMUNICATIONS RIGHTS

An example taken from the market shows the differences berween
property interests.

EXAMPLE NO. 2
A petroleum pipeline corridor traverses Southern California and

Southern Arizona on its way east to Texas. Rights are sold to a teleco
to use a 230-mile reach of the corridor. The rights sold are to install,
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operate, and maintain a fiber optic cable
within an inactive petroleum pipeline. Most
of the land crossed is desert in character.

The teleco then separately purchases the
rights to install the fiber, operate, and
maintain its telecommunications system
from individual property owners whose
lands were crossed by the pipeline corridor.
Individual owners retain the balance of the
property rights not granted.

Data from this example, and a second
petroleum products pipeline extending
through Arizona and New Mexico to Texas,
indicate similar rights were involved in the
right of way acquisitions along the two
telecommunications corridors.

Three separate sets of property rights
apply:

1. Petroleum product pipeline rights

2. Telecommunications udility corridor
rights

3. Residual rights remaining to the
owner of the underlying fee estate

Each of these sets of rights has value. Each
may be separate and distinct from another.
In the end the owner of the underlying fee
estate may choose to dispose or not dispose
of the remaining rights as he or she sees fit—
at whatever price the market will bear.

HIGHEST AND BEST USE

Highest and best use is defined as follows:

The reasonably probable and legal use of
vacant land, or an improved property, which
is  physically  possible,  appropriately
supported, financially feasible, and that
results in the highest land value. The four
criteria the highest and best use must meet

H.C.Peck & ASSoéiateS, Inc.

A National Land Service Company
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are legal permissibility, physical possibility,
financial  feasibility, and maximum
profitabiliry’

Significant points of the highest and best
use definition are to be considered:

LEGALLY PERMISSIBLE

In California, as in many states, authority
to provide telecommunications services is
controlled by the State Public Utilities
Commission. When the PUC extends authority
to a telco to provide telecommunications
service, the power to condemn property is also
granted. Thar authority, along with city or
county construction permits and federal and/or
state environmental requirements, are the
principal legal constraints that should be
reviewed. If all necessary permits have been
obrained, a right of way corridor may be legally
usable for telecommunications purposes.

PHYSICALLY POSSIBLE

Factors such as steep or moderate site
topography, deep soils, or rocky geologic
conditions and the presence or absence of
environmentally sensitive areas all affect
property usability for telecommunications
corridor right of way purposes. Property
location and size (large enough to
economically preclude use of a less costly
alternative route) must also be considered.
Nearby public roads or railroad alignments
(transportation corridors) may be free or less
costly substitutes. (See also cost avoidance
technique discussion in a following section.)
Topographic, geologic, or environmental
conditions on adjoining or nearby route
alternarives may constrain or increase value
for a right of way corridor on the subject
property. These factors will often need

Yet.

H.C. Peck & Associates, Inc. is a full-
service national right-of-way company.
Founded in 1988, we are a WBE firm
offering an array of professional
services, including land acquisition,
relocation assistance, feasibility

investigation to determine if they affect a
property’s highest and best use potential as
corridor right of way, and hence the value
conclusion.

FINANCIALLY FEASIBLE

Financial or economic feasibility refers to
the use that will generate income and/or
create value equal to or greater than the
amount of the project cost. All uses expected
to produce a positive return are considered
financially feasible.

In examining a proposed or existing
telecommunications udlity corridor right of
way It is pertinent to determine if it will
compete adversely with other uses of the
subject property. If so, this may indicate that
damages to the larger ownership will result
from the telecommunications corridor right
of way use. Under federal and state
condemnation law, if severance damages
result compensation must be paid to the
landowner. The combination of corridor
right of way compensation and severance
damages (as offset by any project benefits)
must then be weighed against the value of
the land before telecommunications corridor
right of way project development takes place.
If, on balance, the benefits of corridor right
of way use are positive, it may be found t be
economically feasible.

MAXIMALLY PRODUCTIVE

“Maximally productive” is defined as the
use which would produce the highest net
recurn to the subject property. By making
direct market comparisons we can see that
telecommunications corridor right of way
incomes can be significant single payment or
annual revenue sources. Considering a

studies, title research and analysis,
and project management to name a
few. Call us today and we'll help you
get the land you need, wherever it
happens to be.

Within reason, of course.




property as unimproved, such income will often exceed that expected from uses such as
timber cultivation or livestock grazing, for example. Such uses are found on much of the land
base under U.S. Forest Service or Bureau of Land Management stewardship. Where urban
uses exist, if a relecommunications corridor can be installed without interfering with other
pre-existing or reasonably expectable future property rights uses, it too may be a maximally
productive use of the property. This is also true where such property is smproved with pre-
existing utility or transportation corridor rights of way.

HIGHEST AND BEST USE CONCLUSION

Telecommunications corridor right of way use can coexist with other property uses.
Accordingly, where compensation exceeds that of other uses and corridor development is not
detrimental or the detriment is mitigated by the prospective land user, such use may be
concluded to represent the highest and best use of a property. Under both U.S. Supreme
Court decision® and USPAP standards™ real property must be valued based on its highest and
best use.

Under Minnesota law in the late 1870s timber companies whose business included rafting
and floating logs down the Mississippi River had the power to take private property for
public use (exercise condemnation rights). In an 1878 case involving three islands ideally
suited to create log holding areas the U.S. Supreme Court held:

In determining the value of land appropriated for public purposes, the same considerations
are to be regarded as in a sale of property between private parties. The inquiry in such cases
must be what the property is worth in the market, viewed not merely with reference to the
uses to which it is ar the time applied, but with reference to the uses to which it is plainly
adapted; that is to say, what is it worth from its availability for valuable uses’

The Supreme Court went on to state that merely because a condemning authority desires
to acquire a property right for a certain purpose does not permit it to ignore the property’s
potential private market adaprability to that same use in assessing “just compensation.” Just
compensation is: “In condemnation, the amount of loss for which a property owner is
compensated when his or her property is taken.™

An extension of the preceding Supreme Court case logic suggests that a condemnor must
use the valuation methodology existent in the market for telecommunications utility
corridor rights of way in justly compensating the owner of property having such uses as its
highest and best use.

MARKET STRATIFICATION

The telecommunications right of way market may be stratified into several levels.
Recognizing and understanding these levels are essential to idendfying the valuation
problem, determining the market search area, knowing where data adjustments may be
needed, and using appropriate appraisal methods.

Telecommunications utility corridor right of way value stratification may be compared
with the wholesale to retail market levels that are recognized when appraisers estimate the
market value of most real estate development projects. In development real estate the
foundational questions are:

1. s this an unimproved bare land appraisal (potentially one of several “wholesale”
market level valuation problems which may require solution)?

2.Is this a “retail” or “user” market level valuation problem?

3. Does the valuation problem fall somewhere in berween the two extremes?

In telecommunications corridor right of way valuation the retail level relates to the
business enterprise. That is, appraisal at the retail level may involve analysis of the entire
operating telecommunications company. At the retail level entrepreneurial energies have
been expended in creating a business. Unless otherwise specified in the appraisal assignment,
the business value will be excluded from the valuation problem. In most instances the real
estate appraiser will not be engaged to value the entire enterprise. However, the appraiser
may be retained to estimate the value of various real estate rights or segments of the
enterprise, and has the capabilities of doing so.

The wholesale market for telecommunications corridors applies to a whole host of




possibilicies that lie below the retail level. The appraiser
must recognize a wide range of prospective wholesale
market-level related conditions. These extend from assemblage of a
new fiber optic alignment on a parcel-by-parcel basis to valuation of
the rights in land that apply to a pre-existing telecommunications
utility corridor right of way (a segment of a larger system).

At the wholesale market level individual parcels will typically be far
more costly and time-consuming to assemble than may show ar the
retail end. Seymour’s experience in rail corridor valuation' and the
author’s telecommunications market studies suggest this is also true
for telecommunications corridors.

In appraisal theory individual parcel values should be worth less
than would a pre-existing corridor right of way. That is because in a
pre-existing corridor assemblage has already rtaken place.
Theorerically, less entrepreneurial energy, direct, and indirect cost will
be required in assembling large parcels or acquiring rights in
complete pre-existing long distance corridors is needed when many
small parcels are acquired. If both types of data are to be used the
appraiser needs to understand the relationship that exists, if any,
berween these market levels. Separately, the appraiser recognizes that
in a corridor assemblage certain properties may be worth more than
the norm. In current depressed telecommunications market
conditions it may well be that completed corridor values are worth
significanty less than their assemblage costs. However, this is an
arguable assumption in a time where telecommunications corridors
are still being assembled. More data is needed to test this theory.

EXAMPLE NO. 3

The telecommunications corridor right of way valuation question
is comparable to a shopping center valuation problem. At the “raw
land” stage the proposed shopping center may be considered as being
at one of several wholesale levels. As the shopping center goes
through the process of completion and occupancy it reaches its
ultimate retail level.

The first step in developing a new shopping center is to study area
demographics and trends to project the need for a shopping center of
a particular type in a specific location. (In the telecommunications
industry the need to study the potential market before extending
fiber oprtic services between markets is presumably also appropriare.)
Based on study results a shopping center site is located and the
necessary property is acquired.

If several parcels of shopping center land must be acquired the
most prominent corners will probably be worth the most money.
(The same may apply in the telecommunications market. “Choke
points” may command premium prices when an assemblage is being
made.) As well, the owner of well-exposed corner parcels and the
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owner of the last parcel required to complete the shopping center
assemblage may hold out for premium prices. At the very least, the
appraiser should consider the comparative advantages of the property
segments, the property in comparison with other potential shopping
center sites, and the relative positions of the parties buying and selling
to understand whether transactions fall within market value ranges.

After the shopping center land has been acquired the developer
may sell or lease “pads” for banks, fast-food outets, or service
stations, as well as anchor tenant spaces. The anchor tenant space will
generally lease or sell at substantially lower prices than will the pads
or rented in-line tenant space within the shopping center. The key
location rental price premiums may be compared with strategic
locations found in some telecommunications corridor parcel
valuation situations.

The telecommunications corridor/shopping center marker
stratification comparison may be made in two ways. Some
telecommunications right of way routes may serve superior markets
and may command price premiums over other routes (for example,
intercontinental or intra-urban routes compared with small
community rural routes). In the previously discussed example
separate market stratification criterion are at work when individual
small parcels are being assembled as compared with rights transfers
involving either large segments of corridors or completed corridors.
Understanding these stratifications can influence the appraisal
methods selected.

THE THREE CLASSIC VALUATION APPROACHES

VARIANCES APPLY TO TELECOMMUNICATIONS UTILITY
CORRIDOR VALUATION

Appraisers commonly use the cost, sales comparison, and income
approaches, or combinations of these approaches, to arrive at a value
conclusion."” These methods, or variations of them, also apply to
alternative appraisal problems involving telecommunications utilicy
corridor right of way valuation.

COST APPROACH

Telecommunications corridor assemblers use the cost approach
when they acquire land and install conduit, optical glass fibers, and
transmission equipment needed to create an operating
telecommunicartions corridor. All of the direct and indirect costs of
assemblage, overhead and entrepreneurial profit go to make up the
indicated value of the telecommunications corridor from the cost
approach perspective. The cost approach is not easily related to the




market for telecommunications corridor right of way and may be a
less reliable indicator of value.

COST AVOIDANCE ANALYSIS

Cost avoidance analysis is an alternative method used by both
telecommunications companies and analysts to determine whether or
not it is economically feasible to follow a particular route. These costs
will include both direct and indirect costs of the cost avoidance
measures. If a landowner presents a pricing barrier to
telecommunications corridor right of way development, the cost to
go around the owner’s property may represent the upper limit to
value. Cost avoidance tests are used in evaluating right of way
alternatives among a variety of types of corridors.

SALES COMPARISON (OR COMPARISON) APPROACH

In the comparison approach market transactions are compared and
related to subject property conditions. Adjustments are then made
for property characteristics that differ from those of the subject
property. The final step is to reconcile sale or rental value indications
to an indication of the market rental or property value concluded to
apply to the property or property rights being appraised.

In telecommunications corridor right of way valuation this may
include direct comparison of rights in land for specifically identified
corridor purposes in terms of the number of years provided for under
the granting document. However, such comparisons may be an
awkward and difficult process if prices and terms vary significantly.”

The appraisal assignment may be to estimate the value of
telecommunications corridor right of way that crosses parcels of
property constituting a new corridor assemblage. If so, the appraiser
may estimate the value of many of these right of way segments by
analyzing sales of similar land or rights in land, plus recognizing
damages to the property remaining after the taking as offset by
project benefits. However, if an individual ownership has a history of
corridor use, connects corridor segments, and/or meets other
corridor highest and best use tests, comparison with transactions
involving similar corridor rights may be appropriate.

Among the previously noted studies many examples of sales and
rental rates on a linear foot basis were encountered.
Telecommunications companies cite prices they are willing to pay for
perpetual easements in terms of dollars per linear foot of right of way.
They also may lease or license telecommunications corridor right of
way on terms of dollars per linear foot of right of way or per conduit
per year. Some contracts contain pricing structures that relate to the
number of glass fibers installed in each conduit. Pricing variations

 In appraisal theory,
individual parcel

values should be worth
~ less than a pre-existing
corridor right of way would.

may be found reflecting the conduit diameter, hence the
capacity of the conduit to accommodate varying numbers
of glass fibers.

The complex task is to seck the data commonalties. It is axiomatic
to appraisers that the most reliable value opinions result where the
greatest amount of dara is available and the largest numbers of
analytic tools are at hand. Linear measure for both sales and rental
comparison purposes are comparison approach methods. They are
well accepted by both industry and property owner representatives.
Linear measure data is relatively plentful. Accordingly, use of this
method of market comparison is valid and useful in
telecommunications corridor valuation situations.

BEFORE AND AFTER COMPARISON

Land value-based appraisal methods are related to the sales
comparison approach. They are sometimes used where new corridors
are being established or for specialized rail transportation corridor
valuation purposes.

In condemnation work the value of the area to be acquired is
estimated both before and after acquisition of the project rights
needed. The difference between these two value conditions is the
value of the rights taken, plus any damages to the property as offset
by any acquisition project benefits. In concept this method is useful
in valuing rights to telecommunications corridor right of way.

However, for it to be a valid measure of the market leading to
market value, the prospective highest and best use of the right of way
for telecommunications corridor purposes must be considered. If it is
found that among the property’s highest and best uses
telecommunications corridor right of way produces the greatest value
to the ownership then the markert for telecommunications corridor
right of way must be investigated. If there is an appropriate market
for such telecommunications corridor rights their rental or sales value
should be substituted for approaches relying on the value of the
adjoining land outside of the right of way. The points to be made
here are:

1. Corridor sales data may show premiums being paid for
corridor properties, and those premiums may not be directly
related to surrounding land values.

2.“Company to company” transactions not subject to
condemnation authority may constitute the best market value
evidence (particularly among long distance corridors).
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3. Remember that rights to use real estate are being valued. This
may be a different market than that of the fee simple interest
in real estate.

On the other hand, if the highest and best use of the property
rights proposed to be acquired is not for telecommunications
corridor rights but for other land-use related purposes, then the
appraisal may become based on the market for similar lands as is
illustrated by land-based markert data.

ACROSS THE FENCE VALUE METHOD

The across the fence (ATF) value method™ * is a valuation of the
sales comparison approach. It is commonly used in rail
transportation corridors.  Purchasers or sellers of assembled
telecommunications or pipeline corridors do not generally use ATF;
nor s it used in the market for property rights to corridors requiring
the right of way across strategically located properties.

Exceptions exist, as usual, in telecommunications corridor
valuation. Many national contracts were made over the past few years
between railroads and telecommunications companies. Reportedly, a
common valuation method used was ATE As well, former railroad
appraisers, not aware of the new telecommunications rights markets
being established, have relied on ATF methods. Interestingly, in
recent years knowledgeable railroad land managers are selling and
leasing rights of way based on telecommunications corridor market
factors.

ATF valuation is a multifaceted process that includes the following
steps:

1. Estimation of the value of the corridor using sales of similar
property;
2. Location of corridor sales having similar uses;

3. Analysis of the value of the land in the sold corridors using

sales of nearby similar land;

4. Comparison of sale prices of sold corridors with their
estimated ATF land value to determine the rato of land value
to sale price that the corridor transaction represents;

5. Comparing and rating the characteristics of the respective
comparable corridors with those of the subject corridor; and

American Acquisition Group, inc.

%mwa&“%;:

6. Multiplication of the appropriate market-derived assembled
corridor land value ratio to land values estimated for the
corridor being appraised.

The ATF valuation process includes determination of zoning and
land use applicable to the various segments of the corridors to be
appraised or analyzed, verification and analysis of property sales
having similar uses to those which are in the vicinity of the corridor,
and estimation of the value of the corridors land based on a
summation of the values in the various land type categories. A
market-derived corridor adjustment factor may be applied as a final
step in valuation of the corridor rights.

The preceding discussion is merely an outine of a very complex
process. The extensive writings of Charles F. Seymour, MAI, CRE,
are recommended for informaton about the rationale and methods
for using ATE.

A caution to be pointed out is that the presence of “in-kind”
compensation must be considered. If present among comparable
sales or a subject corridor, appropriate adjustments must be made.

In their co-authored 1998 Southwestern Legal Foundation article,
David R. Bolton, MAI, and Kent A. Sick, Esq., found the ATF
method inappropriate for telecommunications corridor right of way
valuation purposes.”” The position taken by most companies with
the power of eminent domain is to value the property rights as simply
a share of the land value as determined by the ATF prices. It is
inappropriate for a condemning authority to use ATF prices when
evaluating the rights of ownership within a telecom corridor and
ignore the data and evaluation methods used when the same rights
are sold or leased to users of corridor properties.

The ATF method does not measure value in terms of some present
types of telecommunications utility and petroleum pipeline corridor
right of way markets. In most instances data from those specialized
markets is preferable in arriving at market value to using land value-
based methods such as that the ATF method represents.

While definitions of ATF methodology may differ berween the
authorities cited above, the principal remains correct. If corridor
market value-based just compensation is sought, land value-based
telecommunications utility corridor right of way appraisal methods
are not easily applied. Nor are they typical in markets for pre-existing
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relecommunications corridors, or for certain other corridor right of way
valuation purposes.

DIRECT MARKET COMPARISON

Where corridor right of way direct market comparisons can be found,
they should be used. However, practitioners in Louisiana should be aware
that the State Supreme Court initially refused to accept 1,400 transactions
as evidence of a corridor market.' They have decided since to revisit the
question of use of corridors sales, however.

The goal of the appraiser is to seck corridor market commonalities.
Analytic methods should consider factors such as geographic location and
project  specifications. From the authors’ experience meaningful
commonalities can be found by analyzing rental and sales transactions in one
or more of a number of ways. Among these are dollars per linear foot of
corridor right of way, per conduit, or dollars per fiber optic cable. Conduit
diameter and fiber count may also be useful comparison tools. As well, the
appraiser should analyze the dara for differences between urban and rural
markets.

There is ample evidence to support a conclusion that markets for such
rights exist. Appraisers should seek to determine the presence of the marker
and then appraise using data from it rather than using land value-based
techniques that do not mirror the telecommunications right of way market.

INCOME APPROACH

In the income approach the discounted cash flow (DCF) analysis
technique is frequently used in the telecommunications corridor
marketplace. There is ample contractual evidence between knowledgeable
parties of market-based telecommunications utility corridor and corridor
segment right of way rental rates. In those agreements corridor use rights
are defined, tenancy term and conditions decided, periodic upward price
adjustments accounted for, and discounted present values calculated. Both
industry representatives and well-informed large public and private
property owners commonly use DCF methods.

DCEF analysis techniques are particularly useful where it is desirable to
provide for a single payment as compensation for a long-term corridor lease
or license commitment. They have worked well for major public agencies
and many private and public companies. These informed right of way
corridor-owning parties have used DCF techniques to negotiate single
payments for long-term corridor right of way use agreements with
experienced telecommunications companies.

~ The advantage of discounted cash flow analysis use is that all of the
_contractual parameters can be built into a cash flow model consistent with
telecommunications corridor right of way markets. While DCF analysis
_may not be generally appropriate for appraisal of many of the parcels being
assembled for new corridors, where highest and best use
telecommunications uility corridor right of way marker rental rates are
determinable it is a helpful tool.

CONDEMNATION AUTHORITY

Generally, sales to entities with the power of condemnation are not
admissible in court as comparable sales.”” An exception to the general rule
exists where the sale is made voluntarily and not under threat of
condemnation.

When the buyer is a teleco, the appraiser should determine whether it
flas condemnation authority in the state where the property is located and
Whether the sale was made under threat of condemnation. In Example No.
2, where a pipeline is located in two states, Arizona does not grant
condemnation authority to telecos where California does.




In Arizona two types of sellers were encountered. Some sellers were
well informed as to property values while others were uninformed.
These conditions are typical of immature markets. Rarely were sellers
knowledgeable concerning telecommunicarions corridor markets or
their marker values. Where property owners had a sense of the
unencumbered fee simple value of their lands the partial interest sales
sampled were typically at or above the existing use values of the lands
being acquired. Property owners accepting first offers of telecos were
found typically to receive lowest compensation for their rights.

MARKET DATA USE IN CONDEMNATION

There is always the potential for legal challenge regarding the use
of data taken from forced sales, that is, sales made under threat of
condemnation. Openly negotiated purchases of rights from
competent and knowledgeable industry participants may produce
market evidence more acceptable to the courts. Market Example No.
2 was a transaction involving two large companies listed on the New
York Stock Exchange. Each was capable of defending their own
economic interests. Arguably, this was not a forced sale. This type of
company-to-company  information may be useful in
telecommunications udility corridor condemnation cases.

PROPERTIES THAT ARE TELECOMMUNICATIONS
CORRIDOR SEGMENTS MAY DIFFER FROM
TELECOMMUNICATIONS CORRIDORS

In Example No. 2 two types of telecommunications corridor
marker data are represented. And each may have different valuation
characreristics. Appraisers need to carefully consider their valuation
setting in selecting and analyzing comparable market dara.

In the petroleum pipeline rights instance long distance
telecommunications corridor pipeline use rights were negotiated. In
the second instance individual property owners sold rights to permit
the teleco to cross their ownerships, install, operate, and maintain
their relecommunications systems. Assemblage of land rights from
individual owners is a separate market level, one in which a larger
corridor is involved. While there may be a relationship between the
two market levels, care must be taken in arriving at such a conclusion.

In telecommunications corridor valuation all market data is useful,
because it is difficult to find and verify. The challenge is in
determining the market level to address, locating data that applies;
and using proper techniques to solve the appraisal problem.

Each ownership may have its own unique characteristics within the
sub-market in which it is located. In order to properly appraise
telecommunications rights the practitioner must address highest and
best use tests and must understand the market to which the appraisal
is addressed. This will help in distinguishing where in the rights/value
spectrum the assignment will take the appraiser.

FEDERAL PROPERTY RIGHTS DISPOSITION
ISSUES

A corollary to the private property market acquisition of
telecommunications corridor right of way is the disposition of

Federal property for the same purpose. Some observers have
misconstrued the use of appraisal standards found in the Yellow Book,
The Uniform Appraisal Standards for Federal Land Acquisitions.”
These federal guidelines are what they say are standards for land
acquisition. They do not purport to be guidance to federal agencies
seeking to dispose of property rights, although elements of these
standards have been used for that purpose.

Recently, the Ninth Circuit Court of Appeals held that the federal
government is entitled to fair market value when it is disposing of
land, as distinguished from just compensation. And when arriving at
a determinarion of highest and best use, the appraiser must take into
consideration the purchaser’s intended use of the government’s land.
Just compensation is usually measured by fair market value.
However, the two are not the same. Just compensation includes
elements of justice that may not be found in fair market value.
Although beyond the scope of this article, the practitioner should
understand the difference between each measure and when it applies.

CONCLUSION

Telecommunications utility corridor rights are rights in real estate.
They are not ownership rights in the telecommunications business
enterprise. As a result, they should be valued based upon their value
contribution to the land if its highest and best use is reasonably well
adapted to telecommunications corridor use.

Not all properties have a highest and best use as a
telecommunications corridor right of way. Where new alignments are
being established, other highest and best use determinations may be
appropriate. As in any situation, there are exceptions. However,
where a highest and best use conclusion is based on the fact that a
property has a corridor right of way history and/or is well adapted to
corridor right of way use it becomes necessary to closely consider
appropriate markets to measure the value contribution of thar use.

There are many different telecommunications udlity corridor
configurations. Some relate to the development status of a
telecommunications corridor, others are related to the location and
competitive advantages a particular property has. Appraisers have at
their disposal a number of techniques for analyzing the unique
corridor valuation appraisal problems that face them. Several steps
are necessary in order to produce a credible value opinion. These
include careful problem analysis, geographically extended
telecommunications utility corridor market research, and selection of
valuation techniques that are appropriate to the problem, the market
strata, and available market information.

For market based rental rate projection purposes, the goal of the
U.S. Forest Service and Bureau of Land Management, land value
based rents do not reflect telecommunications udlity corridor market
values. That is because the highest and best land use determination
may not relate to utlity corridor right of way markets.
Telecommunications companies lease space from electric utilides to
suspend fiber on long distance electric tower corridors. Pipeline
companies lease space to telecommunications companies in
abandoned petroleum pipelines. And both electric power and
telecommunications companies lease space to each other when they




share alignments. There is ample evidence of markets in which utility
corridors are rented. Where rental valuations are being appraised
these markets should be sought. Legal precedence supports valuation
based on highest and best property use, even when that use is the
same as the use proposed by a condemnor. It is, therefore,
inappropriate to use utility corridor valuation methods which fail to
take into account that rental or sale for telecommunications utilicy
corridor purposes may be among the highest and best uses of a
property’s ownership rights. If the highest and best use of an
ownership is for telecommunications utlity corridor purposes,
proper appraisal practice is to value it according to
telecommunications utility corridor right of way markets.
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