Beyond Railroad Day

Speakers Respond to Questions

Ui Pocific Messum Coflecfon

You know something’s a success
when people ask for more. The
overwhelming enthusiasm for
“Railroad Day” at the International
Seminar in Louisville, Ky., has
spawned this compilation of
questions and answers received from
the audience. In forming these

written responses, the speakers have
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combined or condensed some
questions to avoid redundancy.

The following questions and
answers are offered for information
purposes, and should not be taken as
legal advice or opinion on specific
facts or circumstances. Consult an
attorney concerning your situation

and any legal questions you have.

continted s
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Jon Erik Kingstad
Aftornev at Law
Lakeland, Minn.

Reversionary and Servient Interests

Fee, Himited fr?l’ or easement
and implications for reversion

Q—Whay o you sy an emanent dowmain grant re-
verts to original fee owmer upon abandorment?
Does this mof mean the courd er someone fas de-
termined that only an easement was condemmned?
A—The general rule in the law is that emi-
nent domain acquisitions of right of way re-
sult only in the taking of an easement rather
than a Fw interest. This is only another way
of stating the commonly understood propo-
sition that an adjoining landawner holds the
fee title to the underlying property to the
middle of the right of way where he/she
owns the fee on both sides of the right of way,
Onee the condemned easement is aban-
doned, it ceases to exist in the eyes of the law
so that the land “reverts” back to the under-
lying fee owner.

The issue of reversion commonly arises
after a right of way has been abandoned
where an adjoining landowner and some
other party dispute each other s claims to the
abandoned right of way. At that point, a
court will have to decide whether the prop-
erty was an easement or some other interest,
If the property was condemned, a court will
usually hold automatically in favorof the ad-
juining landowner on the grounds thata con-
demnation only enfailed acquisition of an
easement. T would refer any reader inter-
ested to the case of McKinley v Waterloo Rnl-
road Co., 368 N.W.2d 131 (Towa, 1985) for a
tvpical analysis,

Q—"You indicated land reverts to adjacent
landetwoner, 1) Landoioner or heirs of owner al
time of grant? and 2) many lands adpcent to
ight ﬁr‘;.u.-ﬂ'r.f.'-m' sold many tmes, Sales often de-
scribe bounds s fo railroad right of way. How is
property adjacent to railrod property claimed if
it was ot in description of sale or purchase?

A—1) Where a right of way is an easement,
the reversion will be triggered in favor of the

N

Cristin A, Cochran

adjoining ownet. The reversionary interest of
a limited fee is in the grantor or the grantor’s
successors in interest to the property. The
grantor’s heirs under laws of succession are
not involved unless they succeed to the
property through probate or trust.

2} | assume that vour second question in-
volves a claim to an abandoned railroad
right of way. The answer depends on the na-
ture of the interest held by the railroad in the
right of way. An adjoining property owner
may not ba able to necort a claim to adjoaning
property if it is excluded from the property
description if the right of way is a limited fee
which was not grwntr.'d by the adjoining
owner ‘s predecessors. I the rlght of way was
held as fee simple absolute, a property
owner adjoining an abandoned rail corridor
can simply request a quit claim deed from
the railroad or, failing that, take steps to
claim ownership through adverse posses-
sion, If the right of way is only an easement,
the adjoining owner may be able to simply
assert fitle, arguing that the exclusion of the
right of way from the abutting land descrip-
tion was based upon a mistake,

Q—1)"No fee by comaemmation.” Does thes
apply if the Laking defines the inberest acquired?
2) You mentioned that right of way acquired
wnder eminent domain (s essentially an eascment,
Dioes this apply to r'ﬂ..a of way acqueired under
threat of eminent domain when & voluntary
agreement if reeched or fust awhen lifigated?

A—A condemnation implies that the right
of way is taken involuntarily by judicial
process which culminates in a judgment
awarding compensation to the owner.
Courts have generally construed such con-
demnation awards as vesting such interest
in the condemnor as meets public neces-
sity. If the public necessity for the right of
way is abandoned at any time, the general
rule is that the right of way is also extin-
guished. Even if the condemnor defines
the right of way taken as a fee simple ab-
solute, courts will reserve the right to de-
termine upon abandonment what interest
was actually taken.

Q—What is the difference between @ rarfroad
“comdenining” vight of way and a federal or state
highioay adwinsstration condemmning right of
way I hrq'q et X < e b oF il I\_\.n! (v B
ment and the other fee? If the latler, why?
A—Procedures govemning the acquisition of
right of way by eminent domain are applica-
ble generally to all entities exercising such
powers. In general, the same substantive
rules will also apply.

QA absfract is not considered adequate notice
of the railroad rights? What protection do ewners
o7 potential owners of adjacent configuons land
b if Fiis 1 brae?

A—An abstract may not be sufficient to de-
termine whether a railroad has a limited fee
simple interest from the federal government
through a land grant. The Northern Pacific
Raitway Co. v Townsend decision discussed in
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ment from the servient landowner. Since
some courts have held that a servient
landowner essentially lacks standing to chal-
lenge a transfer of a right of way to another
public service corporation or oppose the im-
position of an additional servitude for a use
consistent with the original use of the rail-
road, this appears to have some basis in the
law. Whether the property should be ac-
quired from the railroad rather than the un-
enlying lancdowner may e a function of
cost and economics mare than a matter of
law.

Q,—What type of document may & raitroad give
a subsurface (pipeline) user —an ensement, lease
or license? Dines tF make any differance if the fed-
eral government is the user?

A—As a general rule, a railroad has no inter-
estin the land below the surface of its right of
way. Since the railroad's interest in a right of
way is limited to a surface interest, and such
interest in so much beneath as may be neces-
sary for support it is unlikely that it may
grant any of these interests to a pipeline oc-
cupying the land beneath the surface. It
would therefore make no difference whether
the pipeline was owned by the federal gov-

ernment. But see the answer abave.

Q—Can Union Pacific charge fefephone
companies dollars per mile for undergrotnd cable
almg or across their right of way? Can raifroads
sell their abandored right of way or charge for and
nuusjfr{qra'aaf ensemenis m property before
ahandoned?

A—bince nght of way 18 defined as limited to
surface interests, and such interest baneath
the surface as is necessary for suppart, a rail-
road should notbe able to charge a telephone
company to run underground cable under or
across right of way as long as the cable does
not interfere with the railroad's ability to op-
erate safely. The telephone company or other
subsurface cable company should acquire
the property from the servient landowner.
But again, see above.

The case law in a number of jurisdictions
holds that a railroad can grant or transfer an
easement to another public service corpora-
tion prior to abandonment. [n other words,
an abandonment does not ocour as long as

n

the right of way remains subject to some
public use and occupation. Again, this policy
is consistent with the case law which holds
that a railroad can allow an additional servi-
tude without compensation fo the servient
owner, While the law may support obtaining
an easement or lease from the raitroad, it
may be preferable as a practical matter for a
telephone company or ather public service
corporation to simply negotiate with the
STV IR fndowner fon the gosermenn.
Another option, suggested by a recent
study by the Conservation Fund and the
American Gas Association is for the public
service corporation to co-operate with a
county, municipality, rail bank program or
rails to trails organization, to establish a
“public highway" or trail on the abandoned
right of way. Where the right of way is lim-
ited fee, or in those jurisdictions such as Min-
nesota, the establishment of a trail might be a
way of minimizing the cost of acquisition.

Q—When miamy pipeline atlorneys deterniine
that the raitroad fas an casement they foel that
they can buy crossing rights for the pipeline
aress the vailroads” easement fromn the wnderly-
ing fee property owner and are not required fo ob-
feeire any rights friom the ralroad. Mease elaborate
o our opeinedon: can the wtilify cross the raslroad
right of way without concurrence of the raifroad !

A—5ee my answers above, The decision to
aciquire concurrence of the railrad to cross
the right of way usually involves issues such
as cost rather than legal considerations, al-

though the transactional cost of “hold-up”
litigation must probably be factored in.

Q—If title i3 fee simple with a reversionary infer-
esf, is the railway i a posifion fo grant long term
leases ona portion of the right of way?

A—IF the railway has title to right of way in
fee simple, even a limited fee, this ownership
interest is sufficient to require or grant a lease
or easement to cross the right of way above
e surface. This rule woulld not apply w
subsurface use because courts have con-
strued even limited fee interests in right of
way as limited to above surface. The railroad
with a limited fee right of way is in no differ-
ent position than the easement holder to re-
quire or grant leases or easements from sub-
surface users.

Q—Can a private company purchase railroad
right of way corridor (petroleum pipeling)? In
Georgia the stete DOT putrchased a vailroad corvi-
dor for an intermodal corridor,

A—If petroleum pipelines are organized as
commaon carriers of petroleum, they may ac-
quire right of way in the same manner for
their pipelines as other public service corpo-
rations. State DOT's frequently purchase
right of way for rail banks and authorize

their use for other public purposes.

Q—Did Wisconsin Central apply fo
fongitudinal as well as Iransverse
mstallations? Was issue adjudicated as fo
iongitudinal?

Georgia 5. Snodgrass
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A—The case of Wisconsin Central, Lid. v Pub
lic Service Commission of Wisconsin, 490
N.W.2d 27 (Wis. App. 1992} involved only
the issue of perpendicular erossings of rail-
road tracks at public highway crossings. The
Wisconsin statute, however, governed any
situation where a railroad and a public utility
could not agree and where the public conve-
nience and necessity required that a public
utility be permitted to exbend it lines "on,
aver or under the right of way"” It is likely
that the Wisconsin P5C's interpretation of
the statute would apply to longitudinal as
well as transverse crossings as long as the
public convenience and necessity required it
and as long as the crossing will not materi-
ally impair the ability of the railroad to serve
the public.

Rails to trails

Q—Does ot the more recent rails fo trails federal
act everride all state legisleted dictates applying
toless than fee right of way?

A—The National Trails Systems Act as
amended in 1983 authorized the Interstate
Commerce Commission to permit interim

uses of abandoned rail lines as recreational
trails to preserve abandoned rail corridors

for future trail use. While this act would
probably override any state common or
statute law allowing an adjoining landowner
to claim a reversionary interest in an ease-
ment right of way, it would not necessarily

preempt state common law or statute law
which were not inconsistent with the leter or

policy of the Act.

Q—What fitle might be passed fo public agency
over Act of Congress land where tey are chiang-
g use—for bike fraal or contimuons right of way
uses? New law in this regard?

A—Title to reversionary interests held by the
United States is passed by the Abandoned
Right of Way Act of 1922 to municipalities
and adjoining landowners in rural areas. The
Act also provides that where a right of way

braverace or a-ccul:ric;:u any ather lcﬁal subdf
vision or part thereof, that part of the right of
way embraced within a public highway es-
tablished within a year of a declaration of
abandonment is vested in the legal subdivi-
sion. Legal subdivisions have been held to
include counties. Therefore, where the rever-
sion is triggered for the purpose of establish-
ing a public highway, the title would proba-
bly be vested in the municipality or adjoin-
ing owner as the case may be subject o a
public highway right of way easement.

Under the National Trail Systems Act of
1983, public agencies acquiring right of way
for trail use donot acquire fee simple title but
are limited to easements.

Q—In the event of abandomment of raflrand righi

of way, what eniranmental (i.e hazardous mater-
ial) tiabilities vematn with the original right of

il oremer !

A—This question is outside the scope of my
materials. [ will defer to other speakers who
cover the topic of environmental liabilities of
right of way owners.

Q—WVim huppened fo the Peseuull cese »ersis
the Vermont Railroad and Siate of Vermont in
LLS. Supreme Court? Abardoned vight of way

RAILROAD SURVEYOR
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s turned into @ bike path rather than reverting
Fo oamer. 1t splif his proverty, no access fo lake,
fust covpensalion seemad [0 be anissee.

A—Preseauli v ICC, 494 U 5. 1{19%90) decided
the issue of whether 1953 amendments to the
Mational Trails System Act which allowed
the ICC to preserve abandoned rail corridors
for possible future rail use by allowing in-
terim use as trails was an unconstitutional

la]q'irl.ﬁ of the land of the servient owner. The

Court held that no taking resulted. J

James E. Farrell
Union Pacific Railroad
Omaha, Neb,

Physical lssues

Q—What is the approxivale depth of burial of
fiber aplic cable?
A—Early construction (in the mid-1980s)
was typically at 42 inches minimum depth,
with &0 inches minimum required under cer-
tain facilities. Today 48 inches (rather than 42
inchies) is the prevalent standard minimum
depth in typical open area conditions.
Exceptions may be lound, for example,
where cable has been installed by cutting a
trench into subsurface rock where additional
depth can add substantial installation cost
without any significant improvement in
cable survivability.

Q—What i the deptlh of i disherbance
that can occur it a “train wreck”?

A—This is a function of speed, cause of de-
railment and soil conditions. A high speed
derailment caused by a broken rail sending
the train into wet soil is a “worst case” sce-
nario in which certain components suchasa
wheel or piece of rail might penetrate several
teet. The typical derailment will remain
within or atop the track structure, with only
a few inches of soil disturbance. The greater
threat to underground facilities is the heavy
equipment moving on the surface to remove
the derailed equipment and restore the area
of the incident, particularly in wet condi-
tions—however, this phase is controllable to
avoid additional damage to surface and sub-
surface facilities.

n
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Q—In reference to the stability of Land outside of
Lise radtroad ragit of usry, what are your rights?
A—In general, any landowner has the right
to not have the use of their property dis-
turbed by an adjacent landowner; e.g., one
person cannot excavate to build a swim-
ming pool and cause the neighbor’s garage
to collapse, even if the excavator confines
the digging to the area of their owned prop-
erty. A railroad has additional rights result-
ing from its performance of intra- and inter-
state commerce and duty of public safety.
Typically, if the slope of a railroad track em-
bankment extends beyond its general right
of way width in a particular area the rail-
road will have a slope easement from the
adjacent landowner.

Q—Does conventional boring or directional bor-
ing (rather tham trenching) for the installation of
mew cabée along @ rail e cowse less damage to
the mirgrity of the trackbed?

A—The advances in boring technologies
during recent years have been substantial
and these technologies are currently being
evaluated based upon the results of various
installations that have been approved on an
experimental or test basis.

These advancing technologies offer the
benefit of less soil disturbance by eliminating
bore pit excavation or trenching where sub-
surface conditions permit their use. How-
ever, many of these boring technologies uti-
lize water, or water mixed with another in-
gredient, in quantities controlled by the bor-

Richard Zulaica, SRIWA

ing machine operator which can cause prob-
lems in the stability of a rail roadbed

The remainder of the question cards con-
tain general observations and comments, or
questions that relate to specifics that vary
transaction-by-transaction. J

Diosima B. Crosby, SRIWA

CharlesC. DeWeese
De Leuw, Cather & Company
Pasadena, Calif.

Valuing Corridors

Q—Where doyou start negotiation?
A—First. let’s consider the issue of substitu-
tion. In most urban settings, the concept of
secuning a 100-foot-wide corridor just is not
viable. A new corridor is not going to be cut
through most urban ences. This means that
there are no comparable values, and the sale
s going to be negobiated. Certainly, the com-
putational exercise associated with ATF s
possible, and the result of that computation
may make some feel more comfortable. So be
it. The facts that | have encountered lead me
to believe that the value lies in each party’s
choices and alternatives and not much else,
As to how to start the negotiations, the ini-
tial offer from a prospective buyer should be
as low as possible, and yet not so low as o
make the seller think there is not a sale possi-

ble. | have used railroad system averages to
estimate net income from a segment, sales of
nearby abandoned lines, and the real estate
tax on operating property. The initial offer
from sellers has generally been the substitu-
tion ATF calculation, inflated by some num-
ber generally between 1.2 and 3.0 for a corr-
dor enhancement multiplier to show the ef-
fect of the remnants after assembling a corri-
dor. These two offers have been as far apart
asa factorof 10

Q—What concerns do you hae wrilh e Hitle
guality where the corridor won'} be wsed for real
purposes!

A—The short answer is “lots!™ The more rea-
soned answer depends on the planned use,
the eminent domain powers of the acquiring
party, and the effect of losing title. The best
answer I've seen is the Rails-to-Trails pro-
gram, and while it appears that the cornidor
can remain intact, I've not yet seen such a
trail re-converted to other more intrusive
transportation uses, such as light rail. Thus,
the corridor is preserved, but not for all po-
tential corridor uses.

The issue as to how hazardous material
is considered is again, subject to negotia-
tion. In my experience, the typical railroad
urban right of way is neither clean nor
very dirty. Future use will probably re-
quire clean-up, the materials are usually
petroleum-based, and the estimate to
clean up is a factor in the price.

DART had the power of eminent domain
only when approved by the dity coundil of
the appropriate city. The railroad purchases
were, for the most part, within more than one
city. DART thought it politically more wise
I Negosate than to attempt any exercise of
eminent domain. Additionally, DART deter-
mined that ownership of the entire corridor
wis the “best” answer. Condemning for an
entire railrad corridor, in effect severing a
line, is very difficult. Certainly, the possibly
of condemnation existed; it was always felt
that a negptiated deal was the best answer
for both parties.

The value of trackage rights varies as
does the value of railroads and railroad cor-
ridors. In its most basic application, it gives
a railroad many of the same rights as own-
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ership. Trackage rights can only be extin-
guished by the Interstate Commerce Com-
mission, the same as railroad operating
rights. In the event of abandonment by the
owner of a line, a carrier with trackage
rights has the first right to purchase, be-
cause the trackage rights give the same
right fo reach a destination that ownership
of the line gives. The result is that if a line
on whizh one railroad owmns and anothor
has trackage rights is sold, the purchaser
has the trackage rights holder as a tenant.

Non-operating railroad right of way
should be, | believe, valued in the same man-
ner as other real estate not owned by rail-
roads. Only the railroad operating right of
way has the special characteristics that I be-
lieve are so important

The extent to which electric or gas lines
change (the question is diminished but |
think that's an assumption) the value of a
railroad corridor is a function of the use the
purchaser is to make of the line, and the
terms of the placement of the gas and electric
line. If the lines presence sharply increases
the cost of the prospective use, then they di-
minish the value proportionally. On the
other hand, if they contribute a cash stream,
that's a positive. Sign boards, while not in-
cluded in the question, raise similar issues.

I'm not familiar with the situation where
a railroad holding an easement, cannot
grant a license to cross that easement, Inmy
experience, railroads generally treat an
easement the same as ownership for all

NOVEMBERDECEMBER 1995

da}-'-l:u-da}' operations and lransactions,
There has been some challenge of that with
respect to sign boards and on easement
property, but | know of no case where a li-
cense cannot be granted. The license the
railroad holding and easement granted
may not be sufficient for the licensed use,
and some additional effort with the under-
I:p'1ng4:1vnr"r may be required. O

Mark H. Brain
Law Offices of Fennemore Craig
Phoenix, Ariz.

Licensee Agreements

Q—Are acreements in which o licensee agrees fo
indemmify 7 railroad for the railroad's negligence
really enforceatle?

A—Atcommon law, public policy considera-
tions rendered these types of agreement un-
enforceable because the courts thought that
such agreements would encourage people to
be negligent. The clear modern trend, how-
ever, is to reject that reasoning; the notion
that such agreements encourage negligent
acts is refuted by society’s experience with
automobile insurance policies, among other
things. Accordingly, most courts now recog-
nize that such agreements are fully enforce-
able. Several states, do, however, require that

specific language be used in the agreements.
For example, several states refuse to impose
liability on a lcense for a raflroad’s negli-
rence where the indemnity agreement at
issue does not expressly state that this result
is intended. An excellent source of further
materials on this issue is the annotation enti-
tled Validily, Construction and Effect of Agree-
mient, it Conrectinn with Real Estate Lease or Li-
curnice by Raileand for Everpdion fram [ inhilify ar

for Indemmification by Lessee or Licensee, for

Consequences of Railroad's Oum Negligence, 14
ALR3d4db.

Q—Is it fair to tmpose linkality on & licensee for a
railroad’s meglivence, or should the railroad -
stend accepl responsibility for its negligence?
A—This question cannot be answered in a
vacuum. The indemnity agreements at issue
arise from arms-length negotiations, in
which the railroad grants an easement
through its right of way in return for com-
pensation. Indemnity agreements are simply
another form of compensation, and the ult-
mate question is whether the total compen-
sation received by the railroad is kair in rela-
tion to the value of the easement given. In
evaluation whether the total compensation is
fair, the loemsee must realize that, when a
railroad allows a licensee o use its right of
way, it faces the risk that it will be subject to
liability that it would not otherwise face. The
value of the indemnity clause can sometimes
be roughly determined through quotes on
insurance policies that would cover the risks
invaelved I:n'rnt:rnbur'lltﬁl of courac, that
quotes from various insurers for the same
risks can vary widely, and that insurers at-
tempt to charge premiums that somewhat
exceed the actual risk involved so that they
canearna profit}. O

John G. Pinto
Rail Trac Associates
Havertown, Penn.

Q—Do you feel railroads have rights fo increase
Yicense fees?

A—Yes. They are in fact the owner of the
property one wishes to cross or occupy and
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as such have the same rights as any other
owner to assess for the use. Whether or not

the amounts of such fees are reasonable is a
different issue and continues tobe a source of

ongoing debate between the parties,

Q—In the case of a railroad abandonment, upon
which o wtility company has previously been
granfed an ensenwent by the railvovd, does the wiil-
iy company's tterest survie reverstonary pro-
isions i1 the original deeds of tR-CoNDEWIICE 10
thee vartroaa ?

A—There cannot be a valid conveyance of
interests in property which are greater than
those hold by the grantor. It is my opinion
hat, if in fact there is to be a reversion of pus-
session to the holder of the reverter inkerest
upon abandonment, any permissions or
rights granted by the railroad during their
tenure of possession can only legally survive
if the holder of the fee title consents either in
the original grant to the utility or subsequent
amended or additional convevance. The rail-
road is obviously free to grant or sell what-
ever anyone wishes to acquire. It is incum-
bent upon the grantee to determine the va-
lidity of the grantor”s rights.

Ny Wiiwl Heak eraHomatisation of vight af
way and maintenance of right of way covered by
uspd fees paid to the federal government would be
Frflpﬂd to railroads? Rail corridors would be con-
sidered federal rail corvidors.

A—Np. The federal government could not
maintain at cost competitive with what the

Danald C. Smith

private sector currently does. The requisite
layered bureaucracy with its attendant pa-

perwork would make it extremely difficult.
[t may work in other countries, but [ do not

believe it would wark in the United States.

Q—if the ruies are wrigue bk wmiversal, why not
stamdardize fees for various occupations of rail-
v prreerty?

A—An attempt was made a few years agp,
but atorneys for some of the Class 1 roads
counselled that the effort might be looked
upon as collision, and the discussions were
abaorted,

Q—Is the driveway boa rural residence or a pub-
li: buisiness a poblic crossing? Could you define
public crossing.

A—A public crossing is generally consid-
ered one which is a dedicated public road
owned and maintained by a municipality or
other public entity.

Q—Lipon the sale of abandored railroad right
of way, is it legal for the raifroad to reseroe an
casement for a ubility license and continug to
collect rents?

A—Assuming the railroad had good mar-
kakahle titla tn the peoporty, and the pace-
ment is recorded, the reservation would gen-
erally be considered valid.

Q—Why wouid a ralrond grami an ensement to g
utility company already occupying a right of way
{under a license) about to he abandoned? Would
it mof dimitnish the nalue of the right of way?

A—Itwould depend upon the location of the
right of way, the intended use by the pur-
chaser and whether or not it was part of a
multiple location easement. If the right of
way is in an area of low land value, the fee
from the easement may be many times the
amaount per square foot in the sale price. It
the purchaser intends to retain the corridor
infact for a leaner use, that may his primary
concern and if the easement does not inter-
fere with the intended use, he probably will
not push for much of a reduction in the pur-
chase price, If the easement was a portion of
a larger occupation extending over adjoin-
ing Railroad lands, which are retained or in
removed locations owned by the railroad,

the consideration for the total package
would compel the railroad to include all
owned locations. d

William C. Basney
C5X Transportation, Inc.
Jacksonville, Fla.

Insurance and Liability

Q—Why doesn’t e railvond issue o Cerlificale
of Tnsurance aken a tiivd party purchases protec-
Five liability? What proof does a party have that
they are covered?

A—Dlease recall that the insured party is the
railroad. if a utility wants a copy of the pal-
icy, a copy will be furnished upon request.
This is not normally done since the railroad
is the insured party.

Q—What type of linbility is normally granted
where a utility obtais an easement by way of a
civil action to cross?

A—DBy civil action, | assume vou mean an
eminent domain action. Many such proceed-
ings make no findings about liability in the
Final Judgment. [t lability is an issue, it is
usually raised by the condemnee.

Q—How is the mamtenance of prioate road
crossings, £.e, sight distance, “policed"?
A—Visual inspection by railroad personnel,
stich as a Roadmaster or a Trainmaster, while
In thiz area.

Q—Is the 53,000,000 insurance requirenent of
the railroad of a per-occurrence basis?
A—Yes.

Q—Are environmmental assessments allowed in
railroad rights of way fo establish the current en-
virpnmigntal conditions prior ko the signing of
joini-use agrecments?

A—TYes,

Q—If contamination exists, how would the
ensirammental lability issues be negotiated?

A—It would depend upon the nature and ex-
tent of the contamination. It is an issue that
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would need to be dealt with through an ap-
portionment of responsibility.

Q—TIs Construction Risk Insuraice availahle in
Canada?
A—Yes,

Q—Are the policies and principles of the ril-
roaals in the United States consistent or compara-
e coith those o Casunda ?

A—In my experience, they are remarkably
comparable.

Q—Do leases with the raiiroad require more in-
surance than just the right to occupy the vail-
toad corridor?

A—No. The requirements are similar

Q—Ifa utility comperty provides a general liabil-
ity policy, then why is a railvoad protective policy
also needed? Are these railroads not being ade-
qutely covered by the general liability policy?
A—The answer is because most general lia-
bility policies exclude work with 50 feet of a
railroad track.

Q—Why dom’t raitroads set more reasonable
rates for longitudinal eocupations?

A—Why I can’t speak for all railroads,
most rates are based on fair market value
of the underlying real estate as deter-
mined by appraisal. Of course, buyers al-
ways think values are too high and sellers
think values are too low. Our experience is

that the negotiating process usually pro-
duces an acceptable value for both sides.

Q—You say applicants for rouds, elc., should in-
demmify the railroad for s negtigence because if
the rouds werea't there, you couldn't have an ac-
ciaent. Doyou Hank if the railroads weren't there
by virtue of govermment grants, then e would-
't have these problems with roads, pipelines?
A—If there were no railroads, then there
wouldn't be accidents involving railroads.
The real issue is whether crossings are
available. If a private way is desired, the
party benefitted should be responsible for
the risk created.

Q—Why do some railroads require they be
mated as additional fsured?
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Ifaprivate way is desired,
e par!‘yr b{.‘r&cfl‘ﬁ:d should be
responsible for the risk created,

A—This is a matter of differences in risk
management philesophy. Some railroads
feel the need to be an additional insured, oth-
ers are comforiable relying on te underly-
ing contract. This subject is a topic of discus-
sion at the 1995 Railroad Insurance Man-
agers’ Association meeting,

Q—What criteria do you use for determirting the
manner of warning at road crossings? (gates,
lights or stop signs)

A—At public crossings, the involved gov-
ernment determines the type and degree of
crossing protection. At private crossings, the
railroad makes a decision about crossing
protection based upon a variety of factors

(location, traffic, topography, speed of train
operations, visibility)

Q—What makes railrad property valued higher

than, say, electric power corvidors, hospital
graunde, inferatpto waimnicipal vadnmaye?

A—In our experience, raiload property val-
ues are comparable to electrie corridors
value, No one can compete with the values
offered by the government since there is no
profit motive. Our experience with hospital
property is very limited.

Q—Why da the railroads charge for permits
iwhere they recefved the property from the fed-
eral government at wo charge? | can see a charge
for admintstration fees, but awhy charge fair
muarket values?

A—In fact, the charge for land is waived on
U5, grant right of way. There are other com-
ponents that go into the permit charge at
these locations, but the land value portion is
waived.

Q—Do wons require insurance for fammable pipe
confents—inchuding natural gas?
A—Yes,

Q—Wihy do raitroads require this special radroad
iability construction insurance wher the permit-

tee (Litility Co.) has multi-million liability insur-
ance, provided cerbificale of some and names rail-
road as an additional insured?

A—The construction risk insurance is still
required. The general liabilify requirements
can be self-insured by the utility company,

Q—Can the Construction Risk Fee be

waived if the work is being done by a self-in-
aurcd co TR 3

A—Np,

Q—My question is about the requirement to
fhave Insurance fo cover @ user's construckion
phase. Is the price on a per day basis or on a per o-
cation basis?

A—The charge is on a “per location” basis.

Q—Do you require a flagman when an wnder-
avound crossing is constructed.
A—Yes.

Q—Why?

A—The purpese of the flagman is to protect
the rail operations, which will be continued
during the installation.

Q—Please address raflroad enginecring stan-
dards for wnderground pipeline crossings .
AP recommended practices. Re: cased versus
non-cased pipe.

A—We are not familiar enough with the API
recommendation to discuss the pros and
cons. Underground pipelines are governed
by the AREA {American Railroad Engineer-
Ing Assnclanon | standands.

Q—"You mentioned maintaining sight distances
for @ "Couple football fields each way." What
right of enttry do | have to perform the work?
A—Itis granted in the agreement.

Q—When?
A—As often as needed.

Q—Cant iy conttractor perform the work?
A—Tes,

Q—Care I request the railroad do it and bill me

Inter?
A—No. The railroad doesn’t perform this
service. O



Raifroad Day Q&A

Robert L, Bartholic

Law Oifices of Hamilton & Faalz
Denver, Colao.

Crossing Native American
Reservations

Q—Wihat type of right of way is acruss the Crow
Resernation in Montara, or reseroations in
general berms?

A—History'indicates that the railroads now
operating in Montana obtained their rail-
road rights of way of varying widths across
the Crow Reservation under several Acts of
Congress. They are arranged by their current
designation and location.

* Burlington Northern Railroad Company
(MNorthern Pacific Main Line) across the
Crow Reservation (Burlington Northern
Railroad Company (BNER| successor by
merger to Northern Pacific Railway Com-
pany (NPRyCo), successor to the Congres-
sional Company Northern Pacific Railroad
Company (NPRR). Act of Congress ap-
proved July 10, 1882, 22 Stat, 157.

The railroad owns and occupies a d0-foot
wide railroad nahl of w oy (200 feet on cach
side of the center of the located line) through
the Crow Reservation together with certain
additional land for stations-houses, depots,
switches, etc. The United States purchased a
400-foot wide strip of land along the railroad
located center line from the Crow tribe and
then granted the Northern Pacific a 400-foot
wide railroad right of way across the land
under Section 2 of the Act of Congress, ap-
proved July 4, 1864, {13 Stat. 365), * which act
established the Northern Pacific and granted
right-of-way for the construction and opera-
tion of the same {and supplemental acts)

In my opinicn, the title to this right of way
isa limited fee made on an implied condition
of reverter o the United States in the event
that the company ceases to use or retain the
land for railroad purposes, identical in char-
acter, title and estate to the rest of the 400-
foot wide Charter of Congressional Right of
Way comprising Northern Pacific main line !
Later cases have classified this right of way
asaspecialized easement. *

It

* Burlington Northern Railroad Company
(Narthern Pacific), Laurel to Red Lodge
Montina Line, across Crow Reservation,
(BNEE successor by merger to NFRyCo, suc-
cessor by purchase of the properties of
Rocky Fork and Cooke City Railway Com-
pany]. Act of Congress approved March 3,
1887, 24 5kat. 545.°

A 150-foot wide right of way (75 feet on ei-
ther side of the located center line of the rail-
road) between Laure] and Red Lodge Mon-
tana, running along Rock Creek (Rocky
Fork] 44.37 miles, with the grant of addi-
tional right of way upon which trackage was
never constructed. The properties of the
Rocky Fork and Cooke City Railway Com-
pany were sold to the Northern Pacific Rail-
way Company, April 21, 1598,

* Rights of Way Across the Crow Reserva-
tion, generally. Act of Congress approved
Ivlay 1, 1888, 23 5@t 113.7

* Billings, Clark’s Fork and Cooke City
Railroad Company Act of Congress ap-
proved June 4, 1888, 25 Stat. 167.° 1 have
been unable to locate any current successor
to this company, nor the location of its right
of way and tracks.

* Burlington Northern Railroad Company
{Chicago, Burlington & Quincy Railroad
Company (CB&Q) Sheridan Wyoming to
Laurel Montana Main Line, (BNRR, succes-
sor by merger to CB&Q, successor to Big
Hom Southern Railroad Company). Act of
Congress approved February 12, 1889, 25
Stat. 6641

Grants a 150-foot wide right of way (75

Uibom Pucific Museurn Collaction

feet on either side of the located center line of
the railmad) bebween a conmection with the
Northern Pacific at Huntley, Yellow Stone
County, Montana, thence southerly along
the Big Horn River, the Little Big Horn River
and Owl Creek to the southerly boundary
line of the Crow Reservation, in Big Horn
County, Montana, with additional land for
railroad facilities,

* Railroad rights of way through Native
American reservations, lands and allot-
ments, Act of Congress approved March 2,
1889, 30 Stat. 290, as amended by Sec. 16 of
the Act of Congress approved June 25, 1910,
3651al, 855, 859,

Crants to a railroad 100-foot-wide right of
way {30 feet on either side of the located cen-
ter line of the railroad) with additional width
for cuts and fills and additional railroad fa-
cilities, when approved by the Secretary of
the Interfor and compliance with regula-
tions, ™ 3

REFERENCES

! Natural Resources Law on American Indian
Lards, Maxtield-Dieterich-Trelease, Rocky Mountain
Mineral Law Foundation, 1977,

* Anact to accept and ratily an agreement with the
Crow tribe for the sale of a portion of their reservation
in the Territory of Montana required for the use of the
Morthemn Pacific Railroad, and 1 make the necessary
appropriation for crying out the same,

' Anact granting lands to aid in the construction of
a railroad and telegraph line from Lake Superior to
Puget’s Sound, on the Pacific Coast by the Northern
Fourte, 1356t 365

RIGHT OF WaY



Joint Resolution Granting the consent of Longress
provided for in Section 10 of the Act incocporating the
Northern Pacific Railroad Company, approved fuly 2,
156, Approved March 1, 1845, 15 Stat, 346 (Consent
ot Congress given to Northern Pacific R.E. Co. o issue
bonds, e}

Joint Resolution Granting right of way for the con-
struction of a railroad from a point at or pear Portland,
Ciregont, 1o a point west of the Cascade Mountains, in
Yrastumgiue Tesciiony, Approved April 19, 1847, 1B
Sat. 57 (NPRE may extend its branch fine from Port-
tard to Puget Sound, and connect same with its main
linewest of the Cascade Mountains).

A Resobution Authorizing the Northern Pacific Rail-
riad Company o issue its bonds for the construction of
its toad and to secure the same by mortgage, and for
othiee purposes. .':'|.|.![,'II-:'|I.-':_'!_1 May 31, 1670, 16 Stat 78
{NPRE iy issue bonds secured by a mortgage),

4 Northern Pacific Ry, o, Toonsend, 190 US. 267, 13
SO 671, 47 LEA 1044 11903)

* Wyoming o, Uidall, 379 B.2d 635

* Anad granting to e Rocky Fork and Cooke City
Railway Company the right of way throuph a part of
{he Crow Reservation, in Montana Tereibory

" An act to ratify and confirm an agreement with
the Gros Yentre, Piegan Blood, Blackfeet, and River
Crow tribes in Montana, and for other purposes

Article VIIL Tt is further agreed that, whenever in
the Z'-|."'i.1=.il.!'!"' of the President the Fl_'HJL inberests re-
quire the construction of railroads, or other |'Ilﬁh'|-‘-|'-l‘_-"~,
or telegraph lings, through any portion of either of the
separate reservations established and set apart under
the prov i=anns of this agreement, right of way shall be,
and is hiereby granted for such purposes, under such
rubes, repulations, limitations, and restrictions as e
Sectikar ;.u[ the Intetior iy |'|H|1'=."'.'Ihi'; i COPNPensa-
tion to e fied by said Secretary and by him expended
for the benefit of the [native peoples] concerned.

® An act granting to the Billings, Clark's Fork and
Cooke City Railroad Company the right of way
thraugh the Ceow Reservation,

¢ An act granting to the Big Hom Southern Rail
mad {';|!|'|E;-,'|;'|:l,' a |'1|:|'||, of way ':E.'Ll'lill.lgl'. a part of the
Crow Beservation in Montana Territory

¥ Pyhlic land statubes of the United States. A com
pilation of the general and permanent statutes of prac-
tical importance relating to the public Jands down to
the close of the second session on the T1st Congress
with parallel citations to the United States Code and
an indes, compiled by Clandel M. C weeng. L5, Depart-
mentof the Interior, 15931,
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