Finding The Missing Piece Of The Puzzle
In Appraising Temporary Physical Acquisitions

by Wayne C. Lusvardi

Wayne Lusvardi is Senior Real
Estate Representativel/Reviete Ap-
praiser far the Right of Way & Land
Divizion of the Metropolitan Water
District of Southern California
EMWD). He holds a certificate in real
estate appraisal from the School of
Business and Management at

o tfnl-'tli-rrr'f_l; q,l‘: l._'n“fn Pl

in Los Angeles (LCLA).

THE Pieces of HE Puzzie

Cne of the most puzeling problems
encountered by real estate appraisers
who are retained by public agencies is
how to value ternporary physical acqui-
sitions. The reason why bemporary ac-
quisitions present such a puzzlement is
that they are given as much importance
as appraising the proverbial molehill
Indeed, temporary acquisiions for
many public works projects are so small
that they are often valued by rule of
thumb methods rather than some sys-
tematic framework. However, use of
such contrived methods in large public
works projects can lead to windfall, or
wipe out monetary awards as
well as contributing o unnecessary
litigation.

Dwight Pattison, SR/Wa, and the
Valuation Committee of the Interna-
tional Right of Way Association have
contributed a helpful inventory of eight
methods for valuing temporary physical
acquisitions as follows:'

1. Full 100 percent fee value

2. Rate of retum on land

3. Normal rent

4. Capitalized rent loss

5. Percentage of fee value

6. Lump sum

7. No payment

8. Special benefit

However, merely inventorying and
describing how the market value of a
temporary acquisition is calculated by
each of the above appraisal methods is
mstthaett o ganing a competent un-
derstanding of how to employ the
methods correctly.

What the above inventory lacksis a
coherent framework which gives an
appraiser, property owner, right-of-way
agent, or attorney some reasonable idea
of what constitutes fair compensation
for the ternporary use of private prop-
erty. Without such a framewaork far
valuing temporary acquisitions there is
v raaaninphul weay b Aagebabs frr
their acquisition or to defend the ap-
praised valuation in a court of law, And
without such a framework what results
is what has been called a " brust-me”
appraisal which lacks any reasoning,
logic, or support as o the method of
appraisal or conclusion of value (e,
“Trust me, [ know | am correct™), It is
little wonder that with such entirely
subjective bypes of appraisals that jokes
abound that there are basically three
kinds of real estate appraisals: 1) a
guess, 2) a wild guess, and 3) a sophisti-
cated wild guess. What is often lacking
in the appraisal of temporary acquisi-
tions is a supported estimate or edu-
cated guess that can credibly communi-
cate the basis of the value conclusion.?

The Missing Piece oF THe Puzzie

The pieces in a jigsaw puzzle are not
interchangeable, And neither are the
eight methods of valuation of tempo-
rary acquisitions lisked above equiva-
lent to each other. However, there is no
professionally recognized way of speci-
fying the circomstances under which
each method of appraising a temporary
acquisition should be used. This is criti-
cal if an appraiser is to meet the require-
ments of Standard Rule 1-1 of the Uni-
form Standards of Professional Ap-
praisal Practice which requires that:

“In developing a real property ap-
praisal an appraiser must be aware of,
understand, and correctly employ those
recognized methods and techniques
that are necessary to produce a credible
appraisal.”

Real patate appraisal is a problom-
solving process. And in order to solve a
problem you must first define it prop-
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Ficure A ) HierarcHy oF Lano Uses |
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I
( Interim Highest Use )

i I
( Beneficial Usa)

erly. If the valuation problem is framed
incorrectly the entire analysis will be
irreparably flawed from the outset. Stan-
dard Rule 1-2 of the Uniform Appraisal
Standards specifies that:

“Bachappraisal must set forth theanaly-
sis in a manner that is not misleading,”

This means appropriately framing the
valuation problem and disclosing any
implied assumptions which substitute
for a systematic analysis of a property's
highest use,

The missing piece of the puzzle that
dictates which method is appropriate to
the valuation of a temporary acquisition
is, as in all real estate appraisal, the con-
cept of highest and best use. It has often
been stated that if the highest use analy-
sis i wrong in an appraisal then the
entire valuation is wrong, This is no less
so for appraisals of temporary acquisi-
tions. What is needed in the appraisal of
temporary acquisibions is an analysis of
what reasonably prabable loss of use the
temporary physical ocoupation of prop-
erty has caused (see Flgure A).

What distinguishes the professional
real estate appraiser from the inexperi-
enced and the incompetent is the ability
to ask the right questions. The cenlral
valuation questions to be answered in an
appraisal of a temporary acquisition, in




order of their impact on the highest use

of a property, are;

1. Has the temporary acquisition
vermen) a dome =lvabde loss Lo e
ultimate highest and best use of a
parcel of land that the market
recognizes?

2. Has the temporary acquisition
caused a loss only (o the interim
market usage of the land?

3. Does the temporary acquisition
result in only an interference with
the owner’s proprietary and benefi-
cial use of the land?

4. Does the temporary acquisition
result in only an incidental interfer-
ence with the market usage or the
mwmer's heneficial nse of the land?
Sequentially answering these four

questions properly should resultina

credible framing of the valuation prob-
lem. The valuation method selected
should How from this preliminary
framing of the problem and the con-
crete circumstances of the temporary
acquisition and not from rule-of-thumb
guidelines or from legal instructions.

If the inventory of methods cited
above is viewed as a continuum of

losses from total (Full 100 percent fee
value} to incidental (no payment) that a
property may sustain due to a tempo-
rary laking. then the rationale for selec-
tion of a valuation method can become
sufficiently understandable to meet
professional standards. The appraisal
method selected should correspond
with the degree of loss caused to the
property. This can be shown in the
Loss Continuam For Valuing Tempo-
rary Acquisitions shown in Figure B.
Without the framework of this loss
continuum we are left with round
puzzle pieces which are forced to fitin

SQuUAre Spaces. Contireued on Page &
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Degree of loss

TOTAL
»

100% Fee value

Rate of return
on land

Mormal rent

Capitalized rent

loss

Percentage of fee

Lump sum
INCIDENTAL Mo payment

Valuation Method

Ficure B Loss Conmmuum ror Yaluing TEmMPORARY ACQUISITONS

Typical Uses Lost Legal Interest Example

Permanent loss to Fes simple Borraw site

uitmate nighest use cunbiuslion sasement

Temporary loss to Beneficiary Construction

ultimate highest use Interest gasement on primed
development land

Temporary loss to Lease interests Construction ease-

interim use ment an farmland with
highest use for specu-
lative holding

Recurring periodic Easement interest Seasonal flowage

loss in Lse gasement

Varied uses Easement interest  Fiat price set for
temporary
construction easement

Beneficial use to Easement/License License to enter to

owWner cunduul inlr usive
environmental studies

Incidental uses License, Entry permit for

gasement observation-only

environmental studies
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Piecivg THE Puzzie ToceHER

With the above framework in hand,
what is needed is to provide some repre-
sentabive examples of the circumstances
under which each of the different valua-
tion methods might apply. Unlike other
appraisal assignments where the three tra-
ditional methods of valuation can be used
(Cost, Income, Comparison Approaches),
appraising temporary acquisitions bypi-
cally requires that only one preferred
method of valuation be employed. Match-

ing the rightmethod tothe valuation prob-
lam akhand iz lilea Fad ing Flaan ewnes r-i.;wq-_-[-

a jigsaw puzzle that fits.

There are four basic categories of
methods for appraising termporary ac-
quisitions: 1) pure market-based meth-
ods, 2) hybrid market-administrative
methods, 3) pure administrative meth-
ods, and 4) methods to value/ offsets for
damages or benefits, The market-based
methods measure loss in the market
value to the ultimate or interim highest
use of a property. The hybrid and ad-
ministrative methods best measure
losses to the beneficial use or use value
of a property by its owner. Tt is crudial to
understand that temporary acquisitions
do not always result in a loss to the mar-
ket value of a parcel of land. Monethe-
less, compensations should be adminis-
tratively provided. for the loss in the use
walie af a -rru,‘-r.qu;:,r

Pure Marker-Basep MetHoDs

Full 100 percent Fee Value, A tempo-
rary taking is more likely to resultina
total koss when the loss caused is perma-
nent. Changes in grade, drainage, or
access to a parcel of land may bring
about a total loss of a property’'s current
highest use, The classic example of a full
loss in value is the taking of land for
borrow material for earthwork pur-
poses. If the highest use of a parcel of
land is for rock and gravel uses or min-
eral processing, and the earth materdal is
removed under a termporary construc-
tion easement, the probable loss would
be total. However, if the highest use of a
parcel of land is enhanced by changing
its topography from a hill to level at
grade. then there may be no loss but a
betterment. The proper method of valua-
tion depends on the loss in use to the

'Ficure C  DaMAGES MEASURE RULES—Temporary versus PERMANENT ACOUISTIONS |
Damage

b Measure Rule

Temporary Part Taken & Before, During

Acquisition Remainder and After Rule

Permanent Remainder Before andAfter

Acquisition Only Rule

affected land. would not meet the requirements of the

Rate of Return an Land, This method
for valuing temporary acquisitions is
used all too frequently in unthinking
fashion even when it may be inappropri-
ate to the situation at hand. For this
method to apply, there must be a ternpo-
rary change in the ultimate highest use
of a parcel of land. The clearest example
of when use of this method is appropri-
ate is a temporary construction easement
within a parcel of land with building
permits obtained and a construction
loan in place. Because the property can-
niot be readily adapted to its ultimate
highest use due to the temporary ease-
ment, the appropriate compensation
would be to reimburse the owner for
carrying costs {i.e., loan interest, prop-
erty tanes, etc.) plus any severance dam-
ages which may occur due to a delay in
market iming (i.e., absorption). How-
ever, this method should not be em-
ployed when it is not reasonably prob-
able that the property could be put to its
highest use during the period of the
temporary taking. In such cases, civil
engineers, market economists, and lend-
ers should be consulted to ascertain if
development i= realistic within the time
frame of the temporary easement,

It must be noted that the fact that the
property owner has normal carrying
costs on the land is not a sufficient
enough reason to compensate him for
these costs, The burden on the property
must have been caused by the lempo-
rary taking for it to be compensable.

A miscomception when employing
this approach is automatically assuming
that the market-ability of a parcel of land
is somehow impaired by a temporary
acquisition. This should be proven from
hard market evidence and not just as-
sumed. Assuming a loss in marketability
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Evidence Code in most jurisdictions and

would have to be disclosed to meet pro-
fessional standards. Although the

unique circumstances surrounding each
aequisition must be individually consid-
eted, it has been this writer's empirical
observation that parcels of land in rural
areas encumbered with temporary part
takings readily sell for full market price.
Where indicated, it may be worthwhile
to consider the amount of liquidated
damages provided for in standard pur-
chase and sale contracts as a market
indicator of any loss caused to the sal-
ability of a property by a temporary
acquisition. Moreover, appraisals lack
credibility when they assume that there
is a loss in marketability to a parcel of
land when there is no binding offer to
sell the property at a realistic market
price in the first place.

An inconsistency in using the Rate of
Retum Method for valuing major partial
temporary acquisitions may arise when
it is assumed that there is a loss of mar-
ketability to the part taken and not to the
remainder as well. This unthinking as-
sumption can often backfire on an ap-
praiser under the test of liigation and
can lead to court awards all out of pro-
pottion to the reasonable loss sustained

Normal Rent. Because most temporary
acquisitions interrupt only the interim
use of a property and nolt its ultimate
highest use, this is the most appropriate
method of appraisal in most circum-
stances, This method is particularly well
suited to those situations where the
highest use of the land is to hald for
long-term investment purposes (i.e,
speculative investment). In such situa-
tions, onby the inkerim use of the land
will be interrupted (i.e. farming), not its
present highest use (1.e., speculation),



Accordingly, the appropriate compensa-
ton in such situations is to find ground
leases for the use that the land could be
put to in the interim. [F there are no
ground leases in the vicinity of the prop-
erty, then the geographic search for mar-
ket data should be expanded. If it is not
likely that there is any remote demand
for intorim usce of the parcel, then an
administrative lump sum form of com-
pensation should be recommended to
the agency. The mere fact that there are
no ground leases is not a sufficient rea-
son to substitute the Rate of Return
Method for the Normal Rent Method as
is the frequent practice of many apprais-
ers and as is incorrectly advocated in
soime real estate valuation textbooks,”
This would violate the appraisal prin-
ciple of Consistent Use, would result in
valuing a loss to the wrong property
interest (beneficiary versus leasehold
interest) and would abrogate profes-
sional appraisal standards,

Capetalized Rent Loss. Capitalizing the
ground rent loss on a property in petpe-
tuity is mappropriate except in those
rare situations where there is some form
of recurring temporary use of a parcel.
For this method to apply there must be a
connection between ground rents and
land sales prices. A seasonal but per-
petual flowage easement across rural
agricultural land is the prototypical
example of a situation where this
method might most apply. However, if
the land is sought for use as a ground-
water recharge basin, water pipeline
emergency blow-off basin, or flood basin
on infill [and, then it might be more
appropriate to appraise it as a perma-
rent fee taking, Once again, the method
of appraisal is dictated by the loss in use
to the property and not the other way
around.

Hyerio MetHoDs

Percentage of Fee. This is a hybrid
rnnﬂ'ln-'l I'IF \?FI]I LE2 Hn'n Wh'ii"l't ]'!'nnr\."i I'] [SLS

that a percent of the market value of the
effected land area be employed as an
estimate of just compensation. The ratio
applied under this method is a flat per-
centage and should not be confused
with an annual percent of investment
return, This method provides an equi-

Ficure D
Before And After Formal (Federal Rule):

Valuation Date:
table basis of Highest Use:
compensation to Loss In Use:
each property Value Before Take: $
cwner. In order Value After Take -5
to comply with Difference = $
professional ap- [nterim Loss During Take -5
praisal standards, Value Of Take Plus Damages Format (State Rule):
the percentage Valuation Date;
should be cet by Flghest Use:;
an agency's ad- Loss In Use:
ministrative Value of Taking: g
policy although it Plus Damages: +5
15 sumetimes Estimated Just Compensation: =$
inappropriately
established by an

independent appraiser. While this
method is allowable under the Jurisdic-
tonal Rule to the Uniform Standards of
Professional Appraisal Practice, techni-
cally it may not reflect the actual market
value of the loss caused by a temporary
acquisition. This method is best applied
on minimal temperary acquisitions or
when no estimated actual market loss in
value can be established because the
bype of land impacted by the temporary
acquisition does not rent (ie, single
family residence or a gasoline service
station affected by a temporary case
ment for street widening purposes).
Caution should be used with this ap-
proach because it is often used as an
expedient method of appraisal by
agency staff appraisers or independent
appraisers who do not know how to
competently appraise a temporary ac-
guisition by any other method.

Pure AomimistraTivE METHODS

Lumgpr Sume. This method involves use
of an entirely administrative award of
funds usually involved in minor tempo-
rary acquisitions where it would be
uneconomic to have it appraised, or
where the taking is de minimus. This
method may also be considered where
the impacted property does not rent
and the taking only interrupts the in-
torim markat naage cw Hhe properts
owner's beneficial usage of the land.

Mo Paynient. Non-payment of com-
pensation may be called for if the tem-
porary occupation of the property is
brief in duration, and does not entail
any physical disturbance or interrup-
tion with the continual use of the land.

Examples where no compensation may
be appropriate are entry permits to
conduct observation only environmen-
tal investigations, permits to erect com-
mon boundary fencing, ete.

Damace Aoo-On/ Orrser METHODS

The inventory of valuation meth-
ods listed earlier in this article in-
cluded consideration of the possibil-
ity that a temporary acquisition could
result in an enhancement to the mar-
ket value of a property {i.e., special
benefit). This is obviously a rare oc-
currence and hard o prove m a court
of law. The more frequent impact of a
temporary acquisition is a damage
rather than a benefit.

It is not unusual for the estimate of
damages in a tempuorary acquisition
to preatly exceed the value of the part
taken. The proper valuation of tem-
porary acquisitions requires that an
appraiser not confuse “loss” (Le.,
value of the take) with “"damages”
(i.e., severance damages).

Estimating damages in a tempo-
rary taking requires special consider-
ations not found in the valuation of
permanent partial acquisitions with
respect to how they are measured
and the legal evidence standard
which must be adhered to.

Measurement of Damages, Normally
damages apply only to the 10ss 1n

value to the remainder of a property.
However in temporary acquisitions,
damages can occur to both the part
taken or to the remainder of a prop-
erty. A f'rE'L]_uEr'lI: Examplﬂ- of this iz a
temporary construction easement in
Continued or Page §
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Finding the Missing Piece

Continued fram Page 7

agricultural land which results in: {a)
lost ground rent to the area taken (ie.,
value of the take); (b} crop losses both
during and after the period of the
temporary taking (i.e., damages to
take area); and (c) an inability to farm
a remnant of the remainder parcel
during the taking, (ie., damages to
remainder). Another peculiarity in
appraising temporary partial acquisi-
tions is that the conventional *Before
and After” Puls (i.e., Federal Pula)
and the “Value o the Take Plus Dam-
ages” Rule (i.e., State Rule) used to
measure damages may fail to consider
interim losses “during” the taking. In
acquisitions involving temporary tak-
ings, a “Before, During and After”
Rule should be adhered to so that any
losses sustained concurrently with the
period of the taking are not ormitted
(see Figure C),

A suggested format for measuring
damages or enhancements in a tempo-

Ficure E

LecaL Evipenmiary Damace Ruies

Reasonably
Actual Damages .........p Probable Damages 4....... Speculative Damages

{under estimated)

{over estimated)

rary acquisition is shown in Figure D
Ez,u'dﬂm'nr!,r Ruiles, Another ne=
glected dimension in estimating any
damages or enhancements that may
occur from a temporary taking is the
problem of what legal evidentiary
standard applies to proving such. It is
not unusual to see appraisals of tem-
porary acquisitions that include some
of the most wildly conjectural type of
damages or miss any consideration of
some of the most obvious forms of
damages, One of the major reasons for
inconsistent damage estimates for
temporary acquisidons is often a
prevalent lack of knowledge about
what the legal standard of proof in
ascertaining damages is. The prevail-
ing legal standard in most jurisdic-
Hions is the “reasonable probability”
test. However, there often seems to be
some confusion as to precisely what

Allen, Williford & Seale has been providing appraisals on right of
way projects since 1977, Our staff is committed to thorough quality
reporting within the time constraints of your project. Right of way
organizations across the country rely on Allen, Williford & Seale for
complete appraisal services. Call us on your next project.

W Appraisals
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14825 Memorial Drive, Suite 200
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T13/453-4444

[frmerty Alsart Allen Asansiaten, ne.)

W Impact Studies

B Market Studies

B Expert Witness Testimony
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W Appraisal Review & Management
M Training & Seminars
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Serving S1ate, Federal, Local Agencies;

Pipsalinas, Utiities, Communications:
and Frivate industry
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reasonable probability means in a
legally valid real estate appraisal.

Reasomable and probable damages
can best be defined by what they are
not. Reasonably probable damages
do not mean either actual damages or
speculative damages (see Figure E).

Therefore, in order for damages to
be included in a temporary acquisi-
tion appraisal there should be a good
reason for their inclusion rather than
mere speculation or conjecture. More-
over, the damage has to be a likely
event rather than an improbability,
Merely contriving a number of pos-
sible damages that might occur to a
property in a real estate appraisal of a
temporary taking and then assigning
them a value is insufficient from a
legal evidentiary or professional
standpoint. Adhering to the proper
evidential standard in estimating
damages in a temporary acquisition
will lead to a defensible appraisal
that will facilitate negotiations and
will be upheld under litigation,

Using Pieces From THE WRONG
PuzziE: TemporARY VERSUS
PERMANENT EASEMENTS

When appraising permanent ease-
ment interests in land an analysis
needs to be made of the property
rights which will be lost to the prop-
erty in perpetuity. For instance, there
may be no effective market demand
for a property’s development today
but the fact that the right to develop
the property in the future will be lost
forever by virtue of a permanent
easement requires just compensation
for the loss of this right. However, a
distinction needs to be made when
appraising temporary acquisitions
becauge the property must be in a
position to effectively utilize those
rights within the temporary period of
occupation for the loss to be
compensable. Additionally, the prop-

erty rights lost temporarily must be
recognized by the market as having

substantial rather than nominal



value [f there is no demonstrable loss
e a property’s market value which
would result from a temporary tak-
ing, then the reasonable loss to the
owner's beneficial use of the property
may be considered by appraising the
1pss by one Of the adminisrave
methods of valuation. Applying valu-
ation methods used to value perma-
nent easements o appraise tempo-
rary acquisitions may be likened to
trying to fit pieces from one picture
puzzle to another. They just won't fit.
Or if perchance they do fit, they will
lead to a garbled puzzle picture.

Perceving THE PicTure In THE Puzzie

In summary, the missing piece of
the figsaw puzzle in appraising major
temporary physical acquisitions is a
proper highest use/loss analysis. The
main reason appraisals of temporary
acquisitions are flawed is an unthink-
ing application of valuation methods
which omits any conslderation of the
loss in use to a property and is incon-

sistenl will U plhiysical ciacwmnslanoes
involved with the taking. The most
frequent and flagrant error involved
with the appraisal of temporary accui-
sitions is to assume that all of the uses
and rights inherent in land held long-
term for speculative investment pur-
poses are lost during the taking,

A peculiar aspect of appraising
temporary acquisitions is that they
often may not impact the market
value of a parcel of land at all. Cur-
rent appraisal rules and methods are
insufficient in ascertaining the appro-
priate losses and damages resulting
from a temporary acquisition in-
violved with a permanent taking. [n
cases where there is no reasonably
probable loss to a property’s market
value, it is mare professionally honest
w have e propeily appnaised by e
hybrid flat Percentage of Fee Value
Method or by an administrative
Lump Sum Method than to resort to a
forced appraisal analysis. However, it
is incumbent upon the real estate
appraiser to properly disclose that
there is no estimated actual loss in

market value to the property rather
than contriving or assuming a loss by
a flawed and highly speculative ap-
praisal. Without such disclosure, we
are left with puzzling appraisals
which may make negotiations impos-
sible and wihich may backline windes
the test of litigation.

Conversely, appraising major tem-
porary acquisitions in an unsystem-
atic manner using rule of thumb
methods may lead to gross under-
valuations, especially if damages are
superficially analyzed.

A proper framing of the valuation
problem from the onset will avoid
misuse of the many methods by
which to appraise temporary acquisi-
tions, Unless the picture puzzle of a
temporary acquisition appraisal is
framed correctly, what may result is
the pieced together photograph of a
praperty which can only resemble a
puzzle palace.!

Presented to the 25th Annual Litiga-
fion Seninar, The Southern California
Chapter of the Appraisal Institute—

The Industry Hills & Sheraton Resord,
City af Industry, California ot Newventher
6, 1992
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