Local Public Agency
Transportation Projects
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Responsibility*
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Defining a “Local Public
Agency”
ocal public agencies (LPAs) are
generally any city, county, mu-
nicipality, or parish with the au-
thority to acquire property by
eminent domain under state law. By defi-
nition the term “agency” includes “the Fed-
eral agency, State, or State Agency or per-
son that acquires real property or displaces
aperson . ..”" The term “state agency” was
further defined by the Congress to include
any department, agency, or instrumentality
of a state or of a political subdivision of a
state, any department, agency, or instru-
mentality of two or more states or of two
or more political subdivisions of a state or
states, and any person who has the author-
ity to acquire property by eminent domain
under state law.?
With the above definition in mind, the
key point to remember is that when federal
aid is programmed for any phase of an LPA
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project (preliminary engineering, right of
way, or construction), provisions of the
Uniform Act must be followed. In terms of
risk management, this area of the acquisi-
tion program stands out as a prime
area of concern when projects reach the
certification stage for construction author-
ization.

Defining Responsibility

The term responsibility has many defi-
nitions. Webster defines it as, “a condition,
obligation, or a thing for whom one is
responsible.” For right of way purposes, it
can be defined as accountability, or simply
who is responsible for an existing condi-
tion.

In order to meet the ever expanding re-
sponsibility for highway improvements, we
have witnessed a dramatic increase in the
number of LPAs acquiring right of way for
local highway improvements. Under the
“New Federalism” concept, we have ob-
served numerous programs being shifted
from the federal sector to the state or local
government level. Based upon available
data, this trend is expected to continue in
the future. As LPAs begin to address their
immediate needs, the role of the federal
government in future highway construction
and the reconstruction of the existing LPA
infrastructure is unclear at this time. How-
ever, it appears that the federal emphasis
will definitely be toward the more major

facilities. Therefore, we can expect the role
of the LPAS to increase as they are called
upon by their constituents to address local
transportation needs.

We can expect the role of
local public agencies to
increase as they are called
upon to address local
transportation needs.

As we examine LPA activity in the right
of way acquisition field, responsibility takes
on new significance to those of us who are
held accountable for the proper utilization
of federal and state highway funds. We are
seeing more LPA involvement focusing on
the acquisition of right of way with local,
state, or a combination of local/state fund-
ing with federal-aid funds being used for
the actual construction of the facility. Na-
tional acquisition statistics for LPAs in FY-
1988 indicated that 2,472 parcels were ac-
quired with federal-aid funds in right of
way, while 10,432 parcels were acquired
with no federal-aid funding in right of way
(federal aid in construction). Now as a re-
sult of the Uniform Act amendments we
have one set of rules applicable to all of the
above parcel acquisitions, even though fed-
eral aid was used in different phases of the
projects.

The “ACT,” Final Rule,
STURAA of 1987, 49 CFR
Part 24 and 23 CFR
Subchapter H

In order to fully appreciate compliance
requirements, one must have a basic
knowledge of federal laws (the Uniform
Act, Final Rule, STURAA of 1987) and
federal regulations (49 CFR Part 24 and 23
CFR Subchapter H).

On January 2, 1971, the Uniform Relo-
cation Assistance and Real Property Ac-
quisition Policies Act of 1970, P.L. 91-646
was passed by Congress. On May 28, 1986,
the Common Rule for the implementation
of the Uniform Relocation Act revised ex-
isting regulations for federal agencies. One
goal of this “final rule” was to increase the
flexibility of state and LPAs in implement-
ing the Uniform Act. Additional changes

RIGHT OF WAY/AUGUST 1989 9




in the Uniform Act occurred with the pas-
sage of the “Surface Transportation and
Uniform Relocation Assistance Act of
1987,” Public Law 100-17, effective April
2, 1987. These changes were to be in effect
by April 2, 1989 (2 years from the effective
date of the Act). The Final Rule published
March 2, 1989 by FHWA established a
government-wide single rule for the imple-
mentation of statutory amendments to the
Uniform Relocation Act Amendments of
1987, Title IV of the STURAA of 1987,
Public Law 100-17, 101 Stat. 246256 (See
49 CFR Part 24). This single rule applies
to all federal programs where private prop-
erty is acquired using federal funds. The
U.S. Government selected the Federal
Highway Administration as the lead agency
to implement and coordinate this activity.

The primary purpose of the Uniform Act
is to assure equitable treatment in the ac-
quisition of private property for public uti-
lization. The law is divided into the follow-
ing sections:

A. Title I Definitions

B. Title II: Uniform Relocations

C. Title III: Uniform Real Property Ac-

quisition Policy

Titles II and III of the Act provide the
bulk of compliance requirements that must
be met to preserve federal-aid funding eli-
gibility in any phase of a federal funded
project. Failure to meet these requirements
could jeopardize funding in any or all
phases of the project.

The Congressional delegation of respon-
sibility is clearly outlined in Code of Fed-
eral Regulations, Title 23, Subchapter H,
Subpart B, subsection 710.203(c) provides
the basis for review responsibility as fol-
lows:

It is the responsibility of the SHD to fully
inform political subdivisions of their re-
sponsibility in connection with federally
assisted highway projects. The SHD shall
monitor real property acquisitions activities
conducted by political subdivisions to as-
certain that right-of-way is acquired in ac-
cordance with provisions of State and Fed-
eral laws and as required by Federal High-
way Administration (FHWA) directives.

Compliance Impacts on LPAs

As provided for in the Final Rule, LPAs
are in a unique position of having to com-
ply with provisions of the Uniform Act as
amended in order to quality for federal-aid
funds. In some cases, successful LPA right
of way acquisition projects presupposes
successful compliance with federal/state

laws. In order to capture all available fed-
eral assistance we (federal/state/local Agen-
cies) must work together to assure that all
federal/state laws and requirements of the
Uniform Act have been followed.

Current laws and regulations present
LPAs with what is often perceived as a
staggering amount of compliance require-
ments. Those of us that have participated
in the federal/state partnership that has
developed over many years of daily opera-
tions in the area of compliance and regu-
lations are somewhat sensitized to the mag-
nitude of the requirements, but are we sen-
sitive to the situations where an increased
workload is placed on the LPAs? While
there are many LPAs nationwide com-
pletely capable to administer the program,
we must direct our attention, help and sup-
port to those new to the Uniform Act ac-
quisition program. These new LPAs are
expected to comply with a myriad of laws
and regulations to assure successful acqui-
sition programs in an area where they, for
the most part, have yet to develop their
expertise. Generally many new LPA acqui-
sition units:

B may be acquiring rights of way for

their first highway project under fed-
eral requirements;

B due to local pressure, must make im-
mediate progress or have a specific
time frame for completing a project
and arc eager to “hit the road run-
ning”;

B require staffing for key positions with
acquisition experience that may not
be available;

B have a modest to high turnover rate
among employees (local elections
could have a dramatic impact on any
LPA, new or well established).

Past Review Activity

Federal review responsibility, long asso-
ciated with Federal Highway Division
Realty Specialist (reviewers) or “FEDS,”
has always been an important function on
federally funded highway projects. An his-
torical analysis of right of way staffing vs.
federal-aid funding, however, would indi-
cate that while total program dollars have
increased ($.918 billion in FY-1986) staff-
ing levels for right of way has decreased to
approximately 145 positions. Therefore, we
must concentrate our efforts to do more
with less and look toward the federal/state
and now LPA agencies to combine our
efforts to assure that constitutional rights
are protected.
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Technical Assistance and
Guidance

Perhaps the best mechanism that exists
to address the complexity of these respon-
sibilities is the sharing of information and
technical assistance among federal/state
and LPAs. Realizing the need for commu-
nicating federal/state laws and regulations
by developing local courses and seminars,
the communication channels to dissemi-
nate the necessary information to these
agencies have been established; however, as
pointed out in a recent article by Arther R.
Pell . .. “What is communicated must not
only be understood, it must be accepted by
the other party.”® This acceptance is the
risk each agency must assume.

LPAs (especially those handling their
first highway projects with federal funds)
should be encouraged to analyze their pro-
grams and carefully consider the following
points:

1. LPAs should perform a detailed
analysis of its acquisition programs
addressing:

a. short and long-range project needs;
b. staffing requirements based on
functional areas;

c. Utilization of consultants to han-
dle short-term or complex proj-
ects, usually involving Relocation
Assistance (Title IT) requirements.

. LPAs should implement a realistic

time frame to accomplish the planned
acquisition program and meet all stat-
utory requirements.

. LPAs should establish a program to

monitor employees performance in
all right of way disciplines

. LPAs should provide training and

take advantages of all courses or pro-
grams offered by state and federal
agencies

. LPAs should obtain sample forms

and request review assistance from
state Highway Departments to assess
performance on its projects to assure
early identification of problem areas

. LPAs should assign a key individual

to review all parcel files for proper
documentation on a predetermined
schedule as the project progresses

. And, perhaps most importantly, don ¢t

be afraid to ask for assistance from
the state agency if a problem surfaces
during the acquisition phase.
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In Summary

As we now approach the completion of
the Interstate Highway System, the role of
both the Federal Highway Administration
and the state highway departments must
maintain flexibility to meet new areas of

*

We in the right of way
field must coordinate our
acquisition and review
resonsibility with local
public agencies and adopt
a team approach.

challenge and responsibility. As previously
mentioned, the gradual shift of significant
numbers of federal programs to the local
level, as we have witnessed, can reasonably
be expected to continue. Whether or not it
will involve portions of the existing high-
way program is yet to be determined. LPA
involvement under the expanded definition
of “agency” in the “highway business” will
increase due to local pressure for needed
infrastructure improvements and the re-
duction of federal involvement in state and
local activity. New and more creative fund-
ing sources will be required to allow the
local agencies to address their needs and
avoid waiting for state/federal funds to be-
come available. Innovative funding mech-
anisms through the private sector will
emerge to resolve funding needs in more
urban areas undergoing tremendous devel-
opment pressures. With the increased em-
phasis on highway needs and funding, we
must as acquiring agencies not forget the
basic requirements of our laws and strive
to ensure that we have the best transporta-
tion system available while assuring com-
pliance with laws created to protect the
Constitutional Rights of private property
ownership. This can be accomplished by
coordinating our acquisition and review
responsibility and adopting a team ap-
proach to LPA projects. Through technical
assistance and guidance, we (federal/state
agencies) can provide an immediate source
of expertise and a conduit for transmitting
this expertise to the local level. We cannot
expect LPAs to comply with federal laws
and regulations unless we (federal/state/
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local agencies) work together to become
cognizant of the details, coordinate on the
difficult problems, and share the responsi-
bility in administering the program.

In the final analysis, a successful highway
program can be achieved if we address the-
problem of responsibility and strive to re-
duce the risk associated with LPA acquisi-
tions through joint cooperation and team-

work. (Red
End Notes

ATTENTION ALL MEMBERS

Promotional subscriptions to Right of Way magazine are now available at half-
price. These subscriptions are for nonmembers only. If you or your chapter want
to make sure that friends, colleagues, managers, employers, or anyone else is
kept informed about the right of way profession and IRWA activities, order
subscriptions now.

A year's subscription is only $8.

What better way to help spread the word about your Association!
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Professional Land Services

What do you look for
in a professional
land services firm?

Probably the same qualities
we look for in our agents:
dedication, judgment, ethics,
superior communication skills
and a proven track record of
successful negotiations.

POWER's Land Services Group
is supported by the depth

of our full service engineering
capabilities. An advantage
smaller firms can only dream
about

POWER'’s exclusive case file
and status reporting systems
ensure projects flow smoothly.
From feasibility to start-up and
beyond, we'll custom design
and implementa system that’s
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unique Lo your requirements
and needs

POWER's professional

services include:

® Routing/Siting Studies

e Right of Entry

e Environmental
Documentation

e Public Involvement Process

e Landownership Mapping

o Title Search

® Appraisals

e Survey

e Right of Way Acquisition
e Permitting

e Fee Purchase

e Construction Monitoring
e Damage Claim Settlement
e Expert Testimony
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