Legal

Taking By Regulation: The Coin

Lands On Its Edge — Again

From time to time, this column has
taken a look at the indecisive progress in
the courts of the vexing question of reg-
ulatory takings: When does a regulation
so restrict a landowner's property rights
as to become an effective "taking,’ and,
given such a taking, does the owner get
"'just compensation,’’ or is he only entitled
to a judicial declaration that the onerous
regulation is invalid? For the second time
in the past two years the U.S. Supreme
Court ducked this issue in San Diego G. &
E. Co. v. City of San Diego, U.S.— (49
U.S. Law Week 4327).

In the San Diego case the landowner
sued claiming that the city’s use of its zon-
ing regulations, combined with an incon-
sistent general plan, deprived it of the use
to which the property could be put. The
trial court agreed and awarded substantial
damages. The California Court of Appeal
affirmed. However, shortly thereafter, the
California Supreme Court decided Agins
v. City of Tiburon 598 P. 2d 157 (1979),
affirmed on other grounds, 447 U.S. 225
(1980), in which it made a bombshell rul-
ing that no matter how egregious the gov-
ernment's conduct effecting a regulatory
taking, the owner could not recover
damages, but could only get a judicial
declaration that the regulation is invalid.
The U.S. Supreme Court affirmed Agins
without reaching this issue; the high court
made up a new rule that a landowner who
had not applied for a building permit may
not challenge the constitutionality of a
zoning ordinance as applied to him. Since
Agins had not done that (prior law had
suggested the contrary), he lost. Mean-
while, back in California that state’s Su-
preme Court applied its own Agins
decision to the San Diego case, and re-
manded it back to the Court of Appeal for
reconsideration in light of Agins. The Court
of Appeal, however, in a startling develop-
ment, did not just address the issue of
remedies, but reversed the entire judg-
ment and remanded the case back to the
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trial court for retrial of the question of
whether there had been a taking. The
landowner then appealed to the U.S. Su-
preme Court which, after a full hearing on
the merits, dismissed the appeal as not
being from a final judgment. The decision
was 5 to 4, with Justice Blackmun writing
for the majority (Justice Rehnquist concur-
ring separately), and Justice Brennan for
the dissenters.

The court reasonsed that since the Cal-
ifornia Court of Appeal remanded the
case back to the trial court for a redeter-
mination of facts going to the question of
taking, the case was not final and there
was no occasion to address the question
of remedies. This ruling is quite confusing
because only two years ago, in Penn Cen-
tral Transportation Co. v. City of New
York, 438 U.S. 104 (1978), the court had
before it an identical procedural situation
(there the New York Court of Appeals re-
manded the case back to the trial court to
determine whether there had been a tak-
ing). Yet, in Penn Central a divided U.S.
Supreme Court dealt with the taking issue
on the merits, with none of the justices
expressing any qualms about the finality
of the state court judgment. That, coupled
with the U.S. Supreme Court's long-stand-
ing record of avoiding this issue al-
together, or at most asserting that this is
an area of the law without formulas, in
which ad hoc decisions are made on a
case-by-case basis, leads to the justified
surmise that the high court simply does not
want to address this issue, notwithstand-
ing the chaotic conditions that prevail in
the pertinent law throughout the country.

Even so, the San Diego case is differ-
ent; it contains a rather clear signal as to
how the court is likely to rule. The four
dissenters, after disagreeing with the ma-
jority on the question of the judgment’s
finality, proceeded to discuss the issue of
remedies. They concluded that the “just
compensation called for by the taking
clause of the Fifth Amendment applies to

regulatory takings as well as to others. As
soon as a taking occurs—reasoned the
court—the owner has already suffered a
constitutional violation, and the self-ex-
ecuting character of the constitutional
guarantee triggers the right to compensa-
tion. Moreover, noted Justice Brennan,
.. . the applicability of express constitu-
tional guarantees is not a matter to be de-
termined on the basis of policy judgments
made by the legislative, executive, or judi-
cial branches [of government]."” The dis-
sent went on to dispose of a frequently-
heard argument of regulatory bodies; they
express concerns that a finding of a taking
may require them to purchase the entire
fee simple title of the landowner, even
though the regulation effected the taking
of a smaller property interest, or perhaps
only a temporary taking. This argument, it
must be noted, is unsound and courts of
several states (as well as the U.S. Su-
preme Court and the lower Federal courts)
had already taken a different approach
before San Diego reached the Supreme
Court. Nonetheless this argument was
successfully used in California to frighten
that state’'s courts into believing that
awarding "just compensation” for regula-
tory takings would make the planning pro-
cess too expensive (ignoring in the
process the self-evident fact that such lia-
bility can only be imposed for constitu-
tional violations, and thus the ‘‘too
expensive” reasoning is in effect a plea
that constitutional violations be made con-
venient and cheap). Justice Brennan ob-
served in response that the entity whose
regulation effects a taking may retreat by
amending the unconstitutional regulation,
thereby paying only for interim damages,
or it may—if it chooses—retain the reg-
ulation or condemn the property, in which
case the payment of full fair market value
would be its choice. Besides, noted Jus-
tice Brennan, vindication of constitutional
rights cannot be defeated by an argument
that it is cheaper to violate them.
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Ordinarily, dissenting opinions provide
cold comfort to the losers, but in the San
Diego case there is an extra ingredient
that gives this dissent a peculiar force. Al-
though Justice Rehnquist joined the major-
ity, he did so by a separate opinion which
begins by noting: "'If | were satisfied that
this appeal is from a ‘final judment'’ . . . |
would have little difficulty in agreeing with
much of what is said in the dissenting opin-

ion." And so, it appears that the court's
majority favors the '‘just compensation''
remedy in regulatory takings, as in all oth-
ers. It remains to be seen if and when the
court will accept other such cases and
deal with them on the merits. If so, and
barring a change in the court's composi-
tion, it may well be that the final answer so
long and so anxiously awaited by the
country will turn on the inquiry whether

4+ 1 = 5.In the meantime, it would seem
prudent to assume that the handwriting is
on the wall, and to retreat from the policy
of constitutional brinksmanship pursued
by regulatory agencies, particularly in Cal-
ifornia. For if Justice Brennan's dissent is
indeed an adumbration of the court's posi-
tion, future impairments of landowner’s
constitutional rights may prove to be ex-
pensive.

Zoning By Initiative —Is It Legislative?

Editor's Note: This case is reprinted from
the Chapter 1 Newsletter.

ARNEL V. CITY OF COSTA MESA
28 Cal. 3d 511

In 1977, Arnel Development Co. pro-
posed to construct a 50-acre develop-
ment in Costa Mesa consisting of 127
single-family residences and 539 apart-
ment units on land zoned for such uses.
The plans were approved by the city. A
neighborhood association opposed the
Arnel project and circulated an initiative
petition to rezone the Arnel property and
two adjoining properties (68 acres total) to
single-family uses, only. The initiative
measure passed at the municipal election
on March 7, 1978; thereafter, the city re-
fused to process a final tract map for the
Arnel project or issue building permits.
Arnel filed a civil complaint.

The trial court upheld the initiative, but
the Court of Appeal reversed, holding that
the “rezoning of specific relatively small
parcels of privately owned property is es-
sentially adjudicatory in nature rather than
legislative. "’ If the initiative rezoning mea-
sure is legislative, it is clearly within the
powers of the people under California
Constitution, Article IV, Section 1, and Arti-
cle 2, Section 11. If the initiative rezoning
measure is adjudicative, as the Court of
Appeal determined, it was beyond the
powers of the people because such acts
require notice and an opportunity to be
heard under the State Zoning Act, and due
process clauses of the California and U.S.
Constitutions,

In December 1980, the California Su-
preme Court reversed the Court of Ap-
peal, upheld the Costa Mesa initiative, and
held that zoning ordinances whatever the
size of parcels affected are legislative acts
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(majority opinion by Justice Tobriner). The
court noted that ** a decision that some
zoning ordinances depending on the size
and number of parcels affected and per-
haps other factors, are adjudicative acts,
would unsettle established rules which
govern enactment of land-use restrictions,
creating confusion which would require
years of litigation to resolve.” The Court
stated that it is not self-evident that 68
acres is a relatively small parcel since
some cities have entire zoning classifica-
tions comprising less than 68 acres: and,
further, the rezoning of “relatively small’’
parcels, specifically when done by initia-
tive, may well signify a fundamental
change in city land-use policy.

The Arnel case appears 1o be merely
the latest extension of a long controversy
in the California courts, beginning in 1929
with Hurst v. City of Burlingame, over
whether the people of California cities and
counties may directly zone or rezone real
property by initiative legislation. The basic
problem is that direct zoning legislation
does not afford affected landowners due
process notice and opportunity to be
heard. A zoning proposal is simply
drafted, necessary signatures are ob-
tained, and the proposal is put on the bal-
lot to be decided yes or no. There are no
safeguards for the property owner, study
and reports by experts, or possibility of
modification by planning commissions or
local legislative bodies.

Perhaps the Arnel case provided the
court with the best set of facts to date on
which it could create an exception to its
general rule that any initiative is legislative
and therefore a noticed hearing is not stat-
utorily or constitutionally required. But the
supreme Court said no. The consequence
at the moment is that direct zoning in Cal-

ifornia by initiative is a valid method for the
people of general law cities to prevent
types of development considered undesir-
able.

Richard E. Ranger

Attorney At Law

CALTRANS Legal Division

Zoning Case
Is Presented

Editor’'s Note: This case is reprinted from
the San Diego Chapter 11 Newsletter and
it is discussed in the Legal column in
this issue.

San Diego Gas & Electric v. City of
San Diego

U.S. Supreme Court - Decided
March 24, 1981

Facts

SDG&E (Company) owns 412 acres in
Sorrento Valley. It planned to build a nu-
clear power planton 214 acres. The prop-
erty was zoned Industrial and Agricultural,
All was to be Industrial under the master
plan. In 1973 the City of San Diego (City):

1. Downzoned the property;

2. Adopted an open space plan and
proposed that the property be ac-
quired for a park; and

3. Proposed a bond issue to obtain
funds to buy this and other prop-
erty.

The bond issue failed. Company sued City
for damages for inverse condemnation,
mandamus and declaratory relief.

Holdings of Lower Courts
The trial court dismissed the mandamus
claim but held the City was liable in in-



verse. The jury awarded damages of
more than $3 million. On appeal the Cal-
ifornia Court of Appeal affirmed.

The California Supreme Court granted
a hearing, then transferred the case back
to the Court of Appeal for reconsideration
in light of its holding in Agins v. City of
Tiburon, 24 Cal3d. 266. (An owner denied
of substantially all use of his property by a
zoning regulation is not entitled to an
award of damages in inverse. His remedy
is in mandamus 1o get the regulation invali-
dated.)

The Court of Appeal reversed the judg-
ment of the trial court and held Company
could recover no damages in inverse. It
did not, however, invalidate the zoning or-
dinance or open space plan holding that
“factual disputes precluded such relief on

the present state of the record.” Com-
pany appealed, the U.S. Supreme Court.

Issue

Do the Fifth and Fourteenth Amend-
ments require that compensation be paid
for the *'taking for public use’ by down
zoning?

Holding of the Supreme Court

The court never really answered the
question posed above. Four Justices held
that the decision appealed from (Appel-
late Court) was not final since it did not
decide whether any taking in fact had oc-
curred, and further proceedings are
needed below.

One Justice (Rehnquist) voted with the
majority on technical grounds, although he

felt that Company should be compen-
sated.

Dissenting Opinion

Four Justices dissented. They felt that
the Appellate Court's decision was final -
i.e. the court had decided there can be no
taking in a case involving zoning. The dis-
senting Justices felt that political power
regulations such as zoning ordinances and
other land use restrictions can destroy the
use and enjoyment of property just as ef-
fectively as a formal condemnation or
physical invasion of property. In the dis-
senting Justices' view, Company should
be compensated.
Ronald L. Endeman, Chairman
Law & Legislation Committee
Chapter 11

TECHSTAFF INC.

An association of professionals serving the energy industries

Techstaff has engineers and trained specialists on its staff and
among its associates who are experienced in virtually every sup-
porting discipline o6f the energy industries. Techstaff has the
versatility to provide personnel sufficient to handle a major project,
or we can supply one man for one specific task.
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