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today as the best way to

achieve further environmental
quality, and therefore, the best dem-
onstration of corporate environmen-
tal sensitivity. Environmental statutes
and national pollution-control pro-
grams of the past 20 years have em-
phasized containment and treatment
of pollutants after they are produced.
During the 1990s and beyond, how-
ever, emphasis is expected to shift to
preventing pollution by eliminating
or reducing environmental impacts at
their source.

Exposure to civil (and criminal)
liability arising from environmental
complaints can best be controlled and
reduced by (1) a consistent, company-
wide demonstration of environmen-
tal responsibility and sensitivity; (2)
the effective communication and
consistent documentation of environ-
mental impacts (at all levels and
across all relevant functional groups);
(3) the formulation of an effective
response to a problem and its ulti-
mate resolution; (4) the aggressive
identification and assessment of envi-
ronmental concerns presented by a
complaint or dispute; and (5) the
prompt formulation and implementa-
tion of a strategy in response to an
environmental action or complaint.
This article addresses three areas
impacted by the proliferation of envi-
ronmental damage litigation:

*Right of way acquisition and
divestiture: suggestions for
avoiding problems.

*When problems arise, claims and
defenses in surface and subsur-
face damage cases.

*Dealing with the problems; sug-

| ) ollution prevention is viewed

gestions for effective handling of
environmental damage claims.

ACQUISITION AND DIVESTITURE:
SUGGESTIONS FOR AVOIDING PROBLEMS

The pre-acquisition stage is the best
chance to avoid environmental liabili-
ties. Federal and state environmental
regulation places tremendous respon-
sibility upon entities acquiring prop-
erty to avoid problems that occur
when a polluted property is acquired.

Before acquiring any property, an
acquisition review must be con-
ducted. The following is a checklist of
inexpensive, efficient steps to take in
due diligence before acquisition.

* Determination of existing use—

suspected uses (dump, chemical

processing)

* Visual site inspection—note
suspect conditions (presence of
transformers, disturbed areas,
oily sheens, unusual odors, stor-
age tanks, barrels or drums)

e Historical aerials/USGS topo-
graphic map

* Government agency check—
records/permits—underground
storage tanks.

* Interview seller, prior owner,
neighbors, etc.

The only defenses to Superfund
liability are those expressly listed in
section 107(b) of CERCLA, 42 U.S.C.
section 9601 et seq. In addition to acts
of God or acts of war, the only de-
fense available to a party is the so-
called third-party-defense, where the
defendant can avoid liability if the
damages derive "solely" from an act
or omission by an unrelated third
party.

The acquiring party, after exercis-
ing due diligence, may be an innocent
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purchaser and thus avoid liability for
clean-up. CERCLA requires the buy-
ers of property if there are to be char-
acterized as innocent purchasers, to
conduct what has become known as
the "environmental due diligence”
investigation. To meet the statutory
standard, the buyer must have under-
taken (1) "at the time of acquisition," (2)
"all appropriate inquiry into the previ-
ous ownership and uses at the prop-
erty," (3) "consistent with good com-
mercial or customary practice,” (4) "in
an attempt to minimize liability."

The level of inquiry that must be
conducted will increase as certain
threshold risks on the property are
identified. Judged by the standards
imposed by CERCLA regulations, due
diligence of investigation requires thor-
ough examination of all aspects of the
property's history and use.

If, after purchasing property, the
buyer learns of environmental prob-
lems with the property, the buyer
may have the innocent purchaser
(third-party) defense available. If,
however, the buyer sells the contami-
nated property without disclosing the
problems, the innocent purchaser
defense is not available as a defense
in a subsequent action by the future
owners against past owners for
CERCLA liability.

Indemnification agreements or
releases can be used to shift CERCLA
and common law liabilities to the
seller or buyer. The courts generally
enforce such agreements if normal
contract considerations are present.

Releases or indemnification agree-
ments must contain, in addition to
standard contract terms, language
that states at a minimum these gen-
eral provisions:




* Specific problems released: the
release must recite that it covers
problems not only to the surface,
but to the subsurface soils and
waters as well.

¢ Intent: the release needs to state
clearly that the parties under-
stand and intend that the com-
pensation paid by the release is
for any and all damages, includ-
ing both soils and water. (You
may consider adding a statement
that the compensation is being
paid in lieu of further cleanup or
remediationby ___.) The
releasor must acknowledge that
the release is releasing all present
and future claims, and that the
release covers presently apparent
damages, as well as those that
may not be presently known or
evident.

* Disparity of bargaining power:
there is case law that is relatively
harsh in voiding a release where
there is an obvious disparity in
knowledge and bargaining
power. Thus, the releasor should
acknowledge the opportunity to
consult counsel and state in the
agreement that the releasor is not
relying solely on the representa-
tions of the releasee.
Problem-free acquisition and dives-

titure is best achieved by a proactive
rather than reactive approach. It is
important to continually refine proce-
dures for evaluation of prospective
acquisitions and divestitures and to
anticipate future problems.

WHEN PROBLEMS ARISE: CLAIMS AND
DEFENSES IN SURFACE AND SUBSURFACE
DAMAGE CASES

In developing plans for avoiding
problem properties, it is important to
know what are the areas of exposure
for property owners or lessees. While
not exhaustive, the theories of recov-
ery most frequently relied on by
plaintiffs include: nuisance (public/
private), negligence/negligence per
se, trespass, unjust enrichment, strict
liability, and intentional /negligent
infliction of emotional distress.

NuisaNce

Nuisance is the most attractive

common law theory because every
activity or condition is arguably a
nuisance; nuisance provides certain
damages not recoverable under other
theories; and certain common law
defenses are not applicable to nui-
sance claims.

The Oklahoma Supreme Court has
defined a nuisance to arise anytime
one uses one's own property in a
manner that results in injury to an-
other, ! and any conduct that results
in injury to another. ?

Continued on Page 24
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Nuisance theory increases the num-
ber of potential defendants and per-
mits suit against every defendant in
the chain of title. This is because the
common law imposes nuisance liabil-
ity on the one who created the nui-
sance, all who have maintained the
nuisance, and the current owner who
fails to abate the nuisance.

Allegations of nuisance are also
made by plaintiffs to seek abatement
or cost of abatement as a measure of
recovery so as to circumvent the oth-
erwise applicable measure of recov-
ery that limits damages to the lesser
of the cost of restoration or the dimin-
ished value of the impacted property
and after the injury. 3

Nuisance also provides some addi-
tional benefits to plaintiffs. Plaintiffs
can inflate their actual damages be-

avoid injury to another's person or
property. Ordinary care is the care
that a reasonably careful person
would use under the same or similar
circumstances.

Plaintiffs' recovery is more easily
established under negligence per se.
Negligence per se requires a finding
that 1) defendant violated a statute or
ordinance 2) defendant's violation was
the direct cause of plaintiff's injury and
3) plaintiff's injuries were of the type
intended to be prevented by the statute
or ordinance and plaintiff was one of
the class meant to be protected by the
statute or ordinance.*

Plaintiffs frequently argue res ipsa
loquitur in their effort to establish
negligence. Negligence can be pre-
mised on the theory of res ipsa loquitur
where 1) plaintiff's injury is caused

Nuisance theory permits plaintiffs to boost the amount of

their actual damages.

cause damages for personal inconve-
nience, discomfort and annoyance
can be recovered as part of nuisance
relief. These damages, unlike dam-
ages to property, are not limited to a
strict measure but are limited only by
the jury's exercise of discretion. Thus,
nuisance theory permits plaintiffs to
boost the amount of their actual dam-
ages. Nuisance is a tort theory, which
allows for the recovery of punitive
damages.

NEGLIGENCE / NEGLIGENCE PER SE

Damages for injury to property can
be recovered under the theory of
negligence or negligence per se. Neg-
ligence requires a finding that 1) plain-
tiff sustained injury, 2) directly caused
by 3) defendant's breach of a duty.

Negligence is usually defined as
the failure to exercise ordinary care to

by an instrumentality that is under
the exclusive control and manage-
ment of the defendant; and 2) the
injury causing event was of a kind
that ordinarily does not occur absent
negligence on the part of the person
controlling the instrumentality. Un-
der this theory, defendant's liability
can be established by mere proof of
the fact that the injury occurred.

TrespAsS

A plaintiff's trespass claim is usu-
ally founded on an allegation that
damages should be awarded because
defendant has deprived plaintiff of
the right to exclusive possession of
plaintiff's property. The common law
recognizes a claim for trespass where
there is exclusion by deprivation of
occupation, exclusion by interference
with occupation, or exclusion by in-
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terference with use and enjoyment.

UNJUST ENRICHMENT

Unjust enrichment is a term used to
characterize the result of a benefit
obtained by one party under circum-
stances that would result in detri-
ment to another party that is unjust.
The circumstances must also show a
nexus between the benefit obtained
and the unjust detriment. °

In the context of surface and subsur-
face damage litigation, plaintiffs' posi-
tion is that the oil industry defendants
saved money in failing to prevent dam-
ages and have been thereby unjustly
enriched. Plaintiffs seek recovery of the
so-called unjust savings realized by the
industry defendants at the expense of
the plaintiffs, plus interest from the
time those savings or benefits were
received. Like nuisance, plaintiffs look
to unjust enrichment as a way to inflate
actual damages, and to place before the
court and jury the income or profit de-
rived from the oil field by defendants.

STRICT UABILITY

The strict liability rule has not yet
been recognized in the context of oil
tield pollution. The concepts support-
ing strict liability as a theory of recov-
ery—nonnatural use of land, ultra-
hazardous activity and abnormally
dangerous activity—have not been
accepted with respect to pollution
claims resulting from oil and gas
operations. However, this theory of
recovery is being advanced as a logi-
cal extension of liability under the
law.

INFLICTION OF EMOTIONAL DISTRESS

This theory is usually included by
the plaintiff in an attempt to empha-
size the emotional aspect of the claim.
Invariably, the subject property is the
"family farm," which has been passed
down from generation to generation
and has great intangible value. Con-
sequently, any injury to the property



allegedly causes great trauma to the
owner of the property.

DAMAGES

Traditionally, the "how much" as-
pect of plaintiff's approach to oil field
and pipeline pollution litigation has
been limited to recovery of the dimin-
ished fair market value of the dam-
aged land. However, spurred by
mounting environmental concerns
and sensitivities, plaintiffs are aggres-
sively seeking to expand the types
and amounts of damages recoverable
in these cases. ¢

Requests for recovery by plaintiffs
frequently include damages attribut-
able to: 1) cost of abatement; 2) cost of
cleanup; 3) value of the loss or use of
land; 4) unjust benefits realized by
defendants at the plaintiffs' expense;
5) annoyance, inconvenience and
discomfort; 6) exemplary damages; 7)
expenses incurred to test and investi-
gate pollution and develop a clean-up
plan; 8) interest attributable to ben-
efits unjustly realized by defendants;
and 9) attorneys' fees and costs.

Additionally, in recent Texas pollu-
tion actions, the per barrel future
market value of fresh water allegedly
lost to oil field pollution has been
raised as a measure of damages. Also,
in Oklahoma, treble damages for
trees allegedly impacted by oil field
operations have been included as a
measure of recovery.

AFFIRMATIVE DEFENSES

There are several affirmative de-
fenses available to defendants in re-
sponse to plaintiffs' claim of pollu-
tion. Defenses available to all theories
are: 1) statute of limitations; 2) ex-
press easement or license by virtue of
the oil and gas lease, release, or other
written document; 3) implied ease-
ment or prescriptive rights; 4) release
of liability by plaintiff or plaintiff's
predecessors; and 5) the statute of
repose. An additional defense to nui-

sance is generally referred to as "com-
ing to the nuisance."

STATUTE OF LIMITATIONS

The majority of jurisdictions re-
quire that plaintiff's claim be brought
within two years of the date when
plaintiff knew or should have known
of the injury. Plaintiff's claims can be
limited by proof of knowledge, or
that the plaintiff should have pos-
sessed the knowledge of an injury
based upon the facts that gave rise to
plaintiff's claim.
EXPRESS OR IMPLIED EASEMENT OR LI-
CENSE

A grantor of property can burden
the property with an easement per-

mitting activity that would otherwise
be prohibited by statute. Although

purchased the property for which
nuisance damage is claimed.

STATUTE OF REPOSE

The statute of repose, unlike the
statute of limitations, cutts off actions
even before they accrue. In Okla-
homa, a statute of repose bars all
claims to recover damages for per-
sonal injury and for injury to real or
personal property arising from defi-
ciency in the design, planning, super-
vision or observation of construction
or construction of an improvement to
real property if the claim is not
brought within 10 years of substantial
completion of the improvement.

Other jurisdictions, interpreting the
meaning of "improvement to real
property" for the purpose of the stat-
ute of repose, have held it includes

Suits concerning claims for environmental damage have
become among the most complex types of litigation.

there may not be an express ease-
ment of record, many times there is a
written damage release that should
be pleaded. These releases are usu-
ally very broad, and defendant
should argue it is entitled to all the
protection the general release was
intended to provide.

COMING TO THE NUISANCE

"Coming to the nuisance” is a de-
fense to liability based on nuisance.
The key elements of the coming to
the nuisance defense relate to
whether plaintift saw or should have
foreseen the injury of which plaintiff
complains. The key question is, did
plaintiff have knowledge of the ex-
tent of the nuisance's effects? Appli-
cation of the defense is fact specific,
requiring extensive proof of
plaintiff's knowledge when plaintiff

excavation and grading of land re-
gardless of whether it enhances or
diminishes the value of the real prop-
erty, the installation of underground
lines, an oil leak from an under-
ground pipeline, noxious fumes from
sewer treatment plants, liquid ammo-
nia leaks from refrigeration systems
in meat packing plants, water drain-
age systems, a sewer line obstructing
a navigable stream, and a water tank
that constituted part of a water treat-
ment sysfem.

DEALING WITH THE PROBLEMS: SUGGES-
TIONS FOR EFFECTIVE HANDLING OF SUR-
FACE AND SUBSURFACE DAMAGE CLAIMS
Suits concerning claims for envi-
ronmental damage have become
among the most complex types of
litigation. Claims that once were

Continued on Page 26
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Continued from page 25

brought only by the owner whose
property had been directly affected
by the alleged tort are now being
brought by anyone who can allege
even a tangential connection to the
property, and even by citizens who
are acting as private attorneys gen-
eral and have no connection with the
property at all. Damages that once
were limited to diminution in prop-
erty value now are likely to include
claims for recovery on personal in-
jury claims, both real and perceived,
claims for abatement of the alleged
nuisance and restoration of the alleg-
edly damaged resource, and the most
unpredictable category, punitive
damages. Through creative applica-
tion of environmental regulations
and common law tort theories, the

exposure of defendants has increased
dramatically. Environmental litiga-
tion is complex litigation that in-
volves multiple parties, claims, de-
fenses, volumes of documents, and
huge investment of resources. These
cases are often expert-witness inten-
sive.

CASE MANAGEMENT FOR COMPLEX
LITIGATION

Due to the complexities of issues
and volumes of materials, every envi-
ronmental case demands systematic
management and computer-aided
litigation support systems. The effi-
cient gathering, storage and retrieval
of information is crucial to the suc-
cessful resolution of an environmen-
tal damage case. Corporate counsel
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and litigation counsel must work
together to develop cost-effective
representation for the defendant of an
environmental claim. The following
information highlights the important
points of complex litigation case man-
agement.

THE RESPONSIBILITIES OF THE DEFENDANT
AND DEFENSE COUNSEL

The process of identifying and se-
lecting experts should begin immedi-
ately upon being advised of a pend-
ing claim and certainly upon receipt
of a complaint. Once general areas of
expertise have been identified, expert
witness candidates should be identi-
fied for those areas. Each area should
be prioritized in its importance to the
case.

Waiting several months to allow
the plaintiff to prosecute a claim is a
common error of defense counsel; this
might be the most common and most
aggravating mistake outside counsel
can make. Procrastination leads to
rushed, poorly researched choice of
experts. An even greater risk is that
the expert of choice will not be avail-
able. In environmental cases, the sup-
ply of experts is small, and the de-
mand is great. If parties wait too long
to find the right expert, it is likely that
the plaintiff or a co-defendant will
have already retained the expert, or
the expert's schedule will not permit
necessary dedication to the case.

In most environmental cases, the
existence of some damage of some
kind caused by somebody is easily
established. The real battle concerns
causation by whom, and when the
damage occurred. Consequently, it is
much more efficient to involve the
experts from the outset of the case.

All witnesses, especially experts,
must fit into the case management
plan prepared by the client and coun-
sel. Tt is the responsibility of in-house
and outside counsel to prepare a de-
tailed task-list approach for every



case. This systematic task oriented
approach makes even the most com-
plex case a manageable case. This
approach is particularly important to
minimize costs and maximize results
when using expert consultants.

EXPERTS ARE IMPORTANT

The aggressive use of expert wit-
nesses is crucial to successful defense
or prosecution of an environmental
case. Naturally, parties should be
aware and cautious of gathering in-
formation about the nature of the
problem and the cost associated with
utilizing expert witnesses. However,
defendants who fail to investigate for
fear of the unknown also fail to avail
themselves of opportunities and
strategies that can be discovered only
through expert investigation.

Environmental cases require ex-
perts. Usually, they require many
experts, and proper preparation re-
quires much of their time. A lot of
time from a lot of experts will, un-
avoidably, cost a lot of money. Cli-
ents must be shown that the aggres-
sive use of experts is a justified and
necessary cost of defense.

Expert witnesses and consultants
should only be contacted after coun-
sel assess the real needs of the case.
After determining needs and struc-
turing the consultant's tasks, the
search for an expert can begin. Con-
sultants can be located from several
sources, such as professional associa-
tions, treatises, texts, articles, colleges
and universities, research organiza-
tions, consulting firms, other litiga-
tion with similar claims, seminars,
expert witness networks.

Counsel have the responsibility to
request resumes from the most prom-
ising candidates and interview the
candidates with the most impressive
resumes. Clients should be involved
to the extent desirable or necessary. A
client's input in the selection process

can be extremely valuable and can
defuse later disagreements or dissat-
isfaction with a poorly selected expert
witness.

The goal of the search is to find an
expert who is sufficiently knowledge-
able in an area of expertise and is
capable of communicating that
knowledge to others. The expert
should not only be knowledgeable
about the technical and scientific
aspects of an area, but also knowl-
edgeable about lawsuits, litigation
strategy, and the ways in which ex-
perts' talents are to be used. Counsel
should investigate the expert to
evaluate the expert's litigation experi-
ence. Counsel should also check the
expert's litigation references (do not
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hesitate to talk to other attorneys or
clients for whom the expert has
worked). Determine the expert's sup-
port capabilities, what staff is neces-
sary and available. Although cost is
an important consideration, do not
make the mistake of choosing an
inferior expert simply to save money.
Make sure the expert's schedule will
permit the degree of commitment
you require. After selecting an expert,
determine what kind of contractual
arrangement meets expectations of
the client and the expert. Meet with
your expert and discuss the long-
term strategy and general assign-
ment. Experts should be required to
break down the long-term assign-
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ment into short-term, manageable
workplans. Each workplan can then
be discussed and approved or re-
jected. The expert should be inte-
grated into the defense team immedi-
ately, should visit the site and be-
come generally familiar with the
project as soon as possible.

SUGGESTIONS FOR EFFICIENTLY AND
EFFECTIVELY MANAGING THE CASE

* Reach an agreement with op-
posing counsel concerning gain-
ing access to the property for
observation and testing, and
resolve document production
issues.

» Establish a protocol for commu-
nicating with outside counsel.
Allowing multiple lines of com-
munication to exist is unavoid-
ably confusing for everyone.

e The experts should never re-
duce any of their work to writing
a report until they are sufficiently
comfortable with their prelimi-
nary conclusions and they have
been specifically instructed by
counsel to do so.

e Develop an overall defensive
strategy for the case and the ex-
perts, and make short-term as-
signments designed to imple-
ment that strategy.

* Experts should understand the
nature of the litigation and the
objectives of the defense.

e Schedule regular meetings with
your staff and experts to ensure
completion of assigned tasks.

* Prepare and utilize written task
lists to make sure everyone un-
derstands the job to be done.
Consultants should be guided in
their assignments. Instruct the
experts to submit their recom-
mended work in writing, along
with cost and time estimates.

* Monitor performance between
meetings by making regular calls

to the experts.

* Involve the experts in the dis-
covery process. Not only have
them participate in responding to
discovery requests, but also in-
volve them in the formulation of
discovery requests served on the
opposition.

» Always make the plaintiff's
experts give their depositions
first.

e Always have your experts at-
tend the depositions of the-other
experts.

e Have the experts practice using
any exhibits or demonstrative
aids they intend to use.

* Have all witnesses rehearse
giving responsive and communi-
cative answers. Challenge their
answers and opinions. Identify
problems such as
argumentativeness, loss of focus,
narration and non-responsive-
ness.

* If a deposition is to be video-
taped, rehearse posture, facial
expressions, voice projection and
inflection.

Preparation prevents poor perfor-
mance by the client, counsel and the
witnesses. A thoroughly planned task-
oriented approach to management of a
complex case is vital to achieving a
successful result. In the forums of com-
plex pollution litigation, the best pre-
pared stand the greatest opportunity to
achieve successful results.
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even though such damages exceeded the diminution in
fair market value of the impacted property.

Plaintiffs have a number of state statutes and
regulations to drow from in attempting to establish
negligence per se. Particalarly popular in tis regard
are the so-called "thou shall not pollute” rules of the
respective states’ agencies responsible for regulating
the activities of the oil industry. (See, e.g. Oklaloma
Corporation Conmission Rule 3-10TA; Rule 3-104(0);
Rule 3-110.1 D.2; and Rule 3.110,6)

Unjust enrichment has been often referred for
vestitution. It has generally been held to be synony-
mous with "quasi-contract,” defined as a contract
implied in law. First Nat. Bank of Okmulgee v.
Matlock, 226 P. 328 (Oka. 1924). Matlock
distinguishes express contract and contract implied in
fact, which are based on e consent of he parties, from
quasi-contract or constructive contract,which is a legal
fiction arising not from the consent of the parlics, bul
from the law of natural justice and equity.

A plaintiff can recover for both permanent and
temporary damages to his property. However, the
combined award of both types of damages cannot
exceed the diminished value of the property duc to the
injuries. Temporary damages are reflected by the costs
of restoring the property to its condition prior to the
injury. Permanent damages resudt when the property
cannot be restored. The diminished value of the
property is the proper measure for permanent damages.
See Briscoe, v. Harper Oil Co., 702 P.24 33 (Ikla.
1985); Thompson v. Andover Oil, 692 P.2d 77
(Okla. App. 1984)




